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VeijLATiPFi chfii'c ôd psT;' tr0 6 . Tliis ati is theChETTT 25 i
of the '^pafcta”  sentences given by the responderitj and 

ĉhettub. I am not prepwed to say that it is wrong’. I tliorefore 
WAiiiiCE, J. agree with ray learned brother thafc, as at present 

advised, ’we cannot say that the pUinting of coco  nuts on 
the suitLind^ is an impi’ocem ent within the mc3aning o f 
section 3 (4j (/).

N.II.

appellate c iv il .

Before Mr. Justice Oclrjers (hud Mr. Justice Wallaco.

1926, In re PU N YA NAHA.KO and three oi'heks (.Dwi'Hndaots— -
R espondents in S .A . N o. 641 oif 1921), Fet.ctioners.*

Madras Gowrt Fees Act (F  of 1922)— Renew— Ghcmge in the 
Court Fees Act before d'lte of review—'Subject matter of 
review and court-fee thereon— Arts. 4i and 6 of Schedule 
I  of the Oourt Fees Act [VII  of 1870).

A  pstitioa for review of an original or appellate decree 
must be valued on. tb.e reliefs prayed for in the petitioii as if the 
petitioner vvere then filing a plaint or memorancliim of appeal 
for those reliefs. (1872) 7 M.H.O.R.j Appendix, page 1 andiw re 
Manohar G. Tamhehar, (1880) I.L.R.^ 4 Bom., followed ; 
Wandilal Agra?iiy. Jogendra Ghandra Butta, (1923) 28 O.W.N.^ 
403; not followed.

If between the date of the plaint or the appeal and the date 
of filing the petition for review, there lias been a ohaiigc in the 
Court Feas Act increasing the fee payable ad valorem, the 
petitioner mnat pay at tlie increased rate.

A  defendant wlip wishes to file a review of a deoree in a 
second appeal filed by the plaintiff, which allowed in favour of 
the plaiatilf a suit for land aad three years" mesne profits prior 
to date of suit, must pay court-fee not only on the same but also 
on mesne profits between the date of the plaint and the date of 
filing the second appeal. , Srahmayya y. Zctkshniwarasimhamj

* Oivil MiacellaneottB Petition No. 140 of 1825,



(1893) I.L .R .j 16 Mad.j 310 and Balarama, Naidu v. Sang an 
Waidu, (1922) 45 Mad., 280, followed.

P e t it io n  under Order X LV II, R u le  1 , C iv i l  Procedure
Code, prajing the High Court to re\ îew the decree and
judgment, dated 29th February 1924, passed in Second
Appeal No. 641 of 1921 preferred against the decree of
the District Court of Gan jam in Appeal Suit No. 282 of
1919 preferred against the decree of the Principal
District Munsif’s Court of Berhampur in Original Suit
No. 598 of 1917.

This was a suit filed in 1917 for certain lands and 
for mesne profits for three years prior to suit. The suit 
was allowed in toto by the trial Court but was dismissed 
in toto on appeal. Thereupon the plaintiff who filed a 
second appeal in 1921 in the High Court got on 29th 
February 1924 the decree of the District Munsif 
restored in toto. On 7th July 1924 the defendants filed 
a petition for review of the whole decree valuing the 
petition as if it was one only for the lands and three 
years’ mesne profits prior to suit and paying oourt-fee 
according to the old Court Fees Act. The Hegistrar 
of the High Court wanted the petitioners to pay also 
for mesne profits for four years between the date of the 
plaint and the date of fihng the second appeal, and 
at the higher rate according to the Madras Amended 
Court Fees Act (V  of 1922). The question of court- 
fee payable was posted before a Bench.

G. Samhctsiva Bao for the petitioner argued that the petitioner 
was not bound to include future raesne profits and that eyen if he 
was, according to Nandilal Agrani v. Jogendra Oliamdfch Dutta,{l), 
the court-fee leviable on the review is that paid on the second 
appeal, viz., at the lower rate.

Government Pleader (0 . F. Anantalcnslina Ayycor) iot 
Government.— A s  the decree has awarded mesne profits and as 
they have been ascertained even by the first Court, the petitioners
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P0NTA are under tlie decree liable to paij mesne profite aiid
v̂ lio wish to get rid of the same by this petition. nmHt pay 
couL’t-fee also on mesne profits svibaeqneut to tlie Biiit; 
BraJunayya v. Lahshmincirasimhcm{i), Balanima N’aidii T. 
Sangcvn Naidu{2). The fee p;iyable on a review by tlie 
defendants must be calcalated on the reh'efa prayed for in. the 
review and not on the rahefs praye.l for in. the second aippeal 
filed by the plaintiif, who is not obh'ged in law to inoltide subse­
quent mesne profits in his memorandum of second appeal. As 
on the date of the review the new Court T’ees Act (Madras Act 
V of 1922) had come into foroe  ̂ the -petitioners rnnst pay on tlie 
valuatiori in. the second appeal and on. .mesne profits subsequent 
to the plaint at the increased rata according to the new A c t ; 
see 7 Appendix, page 1, which has,not been dissented
fro.m till now and In re Mcunoliar G. Tambekar{‘d).

JUDGMENT.
odgers, j. Odgers, J,—I agree with the opinion o! my learned 

brother. I see no valid reason why the decision of tHs 
Court in 1.872 to be foiind in 7 M.H' 0. Reports, Rulings 
Appendix, page 1, which has stood since 1872 should be 
dissented from. The interpretation put upontbe articles 
in question in Nanclilal Agrani v. Jogendra Ghandra 
Dutta{i) seems to me to work an obyions injustice. 
This Court’s interpretation of the rule seems also to have 
found acceptance in Bombay [In re Manohar G. Tarnhelcar
(3)];

I also agree with my learned brother’s remarks on 
the question of mesne profits.

The fee levied by the office is right,
Wamace, j. Wallace, J .—The point for decision in this reference 

is what is the proper stamp fee to be levied on the review 
application (O.M.P. No. 140 of 192o5). This was an appli­
cation for review of a judgment in second appeal. The 
judgment in that appeal was passed before the increase 
in the court-fees under the amended courfc-Fees Act of
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1922 came into force. The review application was put 
in after that amended Act had been passed. The first ’
question is whether the rate of fee to be levied is under Wai-iacb, j. 

the old Act or under the amended Act. Under Schedule 
1, articles 4 and 6, the court-fee for application for 
review of judgment is either the whole or half of the 
fee leviable on the plaint or raemorandnm of appeal,” 
and the decision turns on the interpretation of that 
phrase.

It may be construed in at least four different ways
(1) as the fee actually levied on the plaint or 

memorandum of appeal when admitted,
(2) as the proper fee to be levied on the plaint or 

memorandum of appeal at the time of presentation 
thereof,

(3) as the fee which would have been prop­
erly levied on the plaint or memorandum of appeal if that 
had been put in at the time of the presentation of the 
application for review, and

(4) as the proper fee to be levied if the applicant 
for review were then putting in a plaint or memorandum 
of appeal for the same relief.

As to (1) it seems clear that it is not a proper 
construction of the phrase. In the case of a suit or 
appeal in forma pauperis no fee is actually levied on 
admission. Again the Court of appeal may, in certain 
circumstances, increase or decrease the fee actually paid, 
and it is clearly more reasonable to suppose that the 
legislature meant the fee which was the proper fee to be 
levied and not the fee actually levied.

As to (2), an adherence to this construction would 
mean that, even though the review application only 
relates to a small portion of the relief asked for in the 
plaint or meraornndum of appeal, the applicant for review 
would have to pay the full stamp paid on the plaint or
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PuNTA memorandum of appeal. Tliis again seems to me liardly
,Sre/ acceptable. This view lioweyer lias found favour in 

W am , J. the Calcutta Hiu'h Court [Mmdilal Af/ram v. logendra 
Ghandm DufM(l)] wMoli refuses to follow an earlier 
decision of this Court, 7 Madras High Court Reports, 
Appendix, page I, to wliicli I sliall allude later on. Such, 
a construction would iu tliivS Court ;it least make an 
application, for review mucli more expensive tliari an 
appeal.

As to (3), it would imply that where an applicant for 
review is tlie defendant and the ap[)eals have been by 
the plaintiff all through, and the review application is 
thus the first motion of his for any relief, his application 
would have to be valued not on any sums paid by 
himself for the relief sought for by him but on the stamp 
paid by the opposite party for the relief sought for by 
it, which may obviously have no sort of relation to the 
relief which the review applicant wants. I ’his again 
seems kardly a reasonable construction of the phrase.

Construction (4) implies that the applicant pays not 
for the relief sought for by any one else over whicli 
he has no control, but on the reli '̂f souglit by himself, 
and he thus pays naturally and equitably on that relief 
as if it were a plaint or memorandum of appeal by himself 
for that relief. This appears to be the most reasonable 
interpretation of the phrase and it is the interpretation 
put upon the phrase by this Court so long ago as 1872 
(see 7 Madras High Court Reports, Rulings Appendix, 
page 1), and this interpretation has been practically 
followed ever since by this Court. The Bombay High 
Court has taken a similar view in In re Manohar
G. TambeIcaT{2). It follows therefore that the court-fe© 
will be the court-fee payable as if, on the date when the
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review application was put in, tlie applicant was filing a
plaint or memorandum of appeal for the same relief,
i.e., in the present case the court-fee leviable will be Wallace,
the coiirt-fee which falls to be levied iinder the
amended Court Fees Act calculated as if the application
for review were a plaint or memorandum of appeal for
the relief sought for.

The next point is whether coiirt»fee must be paid on ' 
the mesne profits up to the date of the review application.
Now it is plain that in this matter the review application 
has to be considered as if it were a memorandum of appeal, 
an don such a memorandum of appeal there is no doubt that 
the applicant, who seeks to foe relieved from the payment 
of such mesne profits must pay court-fee on such mesne 
profits up to the date of his appeal memo rand um; see Brcih- 
mayya v. LahsJiminamdmJham{l) and Balarama Naidu v.
Sangan Naidu{2), When the mesne profits have been as­
certained, the court-fee is payable on the ascertained rate.
Where the mesne pi’ofits have not been ascertained the 
fee is chargeable on the valuation of mesne profits in the 
plaint. The petitioner therefore must pay on the mesne 
profits which in this case are payable on the ascertained 
rate, calculated up to the date of the application.

The last point is, at what rate, the old rate or the new 
rate, must the fee on these mesne profits be levied. The 
answer to point (1) answers this point also. It must 
be paid as if the applicant was now putting in a memo­
randum of appeal and he must therefore pay according 
to the new scale.

The court-fee levied by the office is quite right.
N.K,.
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