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APPELLATE CRIMINAL.

Before 8ir Walter Salis Schwabe, K.C., Chief Justice, and
Mr. Justice Waller.

THE PUBLIC PROSECUTOR, ArrrrLany,
.
KANDASAMI THEVAN, Accosen.*

Identity of thumb-mark—Judge taking thumb-mark of accused—-
If objectionable—Conviction based on comparison of thumb-
smarks—If proper.

The question of identity of a thumb-mark is a question of
fact to be decided as any other question of fact. There is no
objection in law to a Judge taking the thumb-mark of av
accused person, if the Judge thinks it relevant ; and a convietion
based on a comparison of the thumb-mark of an accused person
with the thumb-mark on the document in question is not
improper.

Bazari Hajam v. King-Emperor, (1922) LL.R., 1 Pat., 242,
dissented from. Public Prosecutor v. Veerammal, 23 Crl. L.J.,
695, referred to.

Appran against the order of acquittal of the Court of

‘Session of TWast Tanjore at Negapatam of the Kast

Tanjore Division in Sessions Case No. 24 of the calen-

dar for 1923,

The facts necessary for this report appear in the
judgment of His Lordship the Crinr Jusrior.

Publiz Prosecutor for the Crown.
C. A. Seshageri Sastri for the accased.

JUDGMENT.

Scawass, C.J.—This i3 an appeal by the Crown
against the acquittal of the accused on charges relating
to a money order which came to his hands in his capa-
city of postman. Tam quite at a loss to understand how,

* Criminal Appeal No. 480 of 1823,
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on the face of the evidence, in this case, the learned
Judge could have arrived at the conclusion at which he
arrived. In my judgment, it is against all the evidence,
He has given entirely wrong grounds from start to
finish.

The facts are that Rs. 20 was sent to a woman called
Muniammal by her daughter who was away in the
Malay States. The money order, Exhibit C, purports
on the face of ib, to have been paid over to the lady
P.W. 1 and to bear her left hand thumb-mark witnes-
sed by a man called Doraiswami. The accused says
that he received that document and the money from the
local postmaster, took it to P,W. 1, paid the money to
her and got her receipt by taking her thumb-mark
witnessed by Doraiswami. It is perfectly clear on the
evidence that he did nothing of the kind. There can
be no doubt whatever that the witness’s signature is a
forgery and there cannot be the slightest doubt that
the thumb-mark on the document is not the thumb-
mark of P.W. 1, but is the thumb-mark of the post-
man himself, the accused. The learned Judge declines
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to act on what he describes as the evidence of an expert, .

that the thumb-mark on Kxhibit C is similar to the
thumb-mark of the accused. 'he evidence was not
that it was similar but it was that it was identical. He

apparently accepts the evidence that the mark on

Exhibit C has no resemblance to either of the thumb-
marks of P.W. 1, but he suggests that it is possible
that it was not her thumb-mark but was her finger-
mark. Tt is quite clear that the definite rule of the
post office well known to the accused was that he is
to take the left thumb-mark of the person who cannot
write. There was no evidence at all before the Court
that there was any resemblance between this mark and
the finger-marks of P.W. 1 and, therefore, this suggestion
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is a figment of the learned Judge’s imaginatiom. He
further “purports o follow a ruling in Bazari Hajam v.
King-Emperor(l), a case on which considerable doubt
has already been thrown by this Court on other points
in Public Prosccutor v. Veerammal(2) and the part
on which he relies is a statement in the judgment of
Buexait, J., to the following effect :—

““ The very fact of the taking of the thumb-impression from
an accused person for the purpose of possible manufacture of
the evidence by which he could be incriminated is in itself
guficient to warrant one in setting aside the convietion upon the
understanding and wpon the assumption that such was not
really a fair trial.”

It was applied in this case by the learned Judge to
certain impressious of the accused’s thumb-marks taken
before the Magistrate. It really was unnecessary for
auything that the learned Judge had to apply his mind
to, becanse theve were ample examples of the accused’s
thumb-marks without having recourse to that particular
example which was excluded. But I think it is very
desirable to say that I wholly disagree with the remark
I have quoted from the judgment of Buckwnirr, J.  Why
the taking of the thumb-impression from an accused
person should be described as being taken for the purpose
of possible manafacture of the evidence, or on what
principle of law a conviction based on the resemblance
between that thumb-impression and the thumb-impres-
sion on the document in question in the suitis to be set
aside on the assumption that it was not a fair trial
18 beyond my comprehension. It is enough for me
to say that I see no objection in law at all to the taking
of the accused’s thumb-mark, if the Judge thinks it
relevant at any time; nor do I think that a conviction
based on a comparison of the thumb-mark of the accused

(1) (1922) LLR., 1 Pus,, 242, (2) 28 Crl. L J., 695.
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person with the thumb-mark on the document in question
in the suit is in the least objectionable. The question of
identity of the thumb-mark is a question of fact to be
decided by evidence as any other question of fact; as I
have already stated, {in my judgment, it is clearly
established in this case that the thumb-mark on the
document in question in the suit is the thumb-mark of
the accused. In ry judgment, there is ample evidence
to convict this accused. I shall not, however, part from
this case without saying something about certain docu-
ments, BExhibits I, 11 and II (). It would seem to be
a fact, and clearly established as a fact, that P.W, 1
received from her daughter a registered letter, two
months after the date of the alleged payment to her
of this money, saying that she had sent this money
and had no receipt for it, and that P.W. 1 took
that letter to the postmaster at Nidor. She having
told him that she had not received the money and he
having got what purported to be her receipt in the
records of the post office, he said he would make
enguiries and see her agnin. She came two days later
and was then meb by the accused, and the accused
handed to her Rs. 20 and took her thumb-mark as a
receipt for the payment. That receipt has never been
produced. At a later date when the higher postal
authorities were making enquiries into the matter, this
woman was got somehow to the post office and state-
ments were taken from her. The first one of them

Rxhibit I, taken by the postmaster isinterpreted by him

to mean that she was then stating that she had been
paid her Rs. 20 at its due date, that is, in December;
and the same statement is repeated in her later state-
ments, Hxhibits IT and II (a), taken by the Inspector
on a later occasion. They were written by the Inspec-
tor’s peon in Tamil, because the Inspector could not
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write Tamil freely, and her thumb-impressions were
taken. They are badly translated into English. They
purport to show that they were read over to P.W. 1.
They were then shown to her at the trial to show,
and were apparently accepted by the learned Judge
as showing, that the whole story was wrong and that she
really had veceived the money in December. The post-
master, who took the first statement HExhibit I, knew
perfectly well that that wasnot what she meant to say,
because she had come with a man whom she had got to
read to her the letter from her daughter and had said,
« Here is that letter, why have I not got the money ?”
He then delays matter so as to give time to tho accusad
to refund the money which he had stolen and then
writes a statement which looks as if the woman was satis-
fied that she had been paid at the proper date and so
supplies evidence to save this dishonest postman when
the matter comes up for discussion. I think it i3 a
matter into which very careful enquiry should be made
by the postal authorities to ascertain how far this post-
master was a party to the frand and how far the
inspector was justified in taking the statements which
he took in the circumstances of this case. However, it
is a matter with which we are not concerned. What we
are concerned with is to see that justice is done. I am
quite satisfied that this was a deliberate misappropria-
tion of the money entrusted to this postman and that
the accused thereby committed criminal breach of trust.
He must be convicted of that charge. For a public
servant like a postman to commit a orime of that kind,
to bolster it up with forging the name of a witness and
bo substitute his own thumb-mark for that of the payee
i?, a very serious crime indeed. The maximum punish-
ment for that offence is transportation for life or
imprisonment for ten years. So far, as we kuow, this is
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his first offence and I, therefore, think that the proper  Fusrc
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sentence is a senbence of rigorous imprisonment for v
Kaxpasamr

three years. THEVAN,

Warnizr, J—1I entirely agree. There can be n0 Wauzss,J.
doubt whatever that Muniammal was not paid the money
on the alleged date, but about two months later after
she had received a letter from her daughter. It is clear
that her supposed thumb-impression on the acknowl-
edgment 13 really that of the accused and that the
signature of the attesting witness is a forgery. Thers
i3, however, no appeal against the acquittal on the charge
of forgery but only against the acquittal under section
409, Indian Penal Code. I agree that the acquittal
should be set aside and the accused should be convicted
of an offence under section 409, Indian Pcnal Code. I
entirely agree in the opinion which the learned Chief
Justior has expressed as regards the roling in Dazari
Hajam v. King-Inperor(1).

B.0.8,
APPELLATE CRIMINAL,
Before M. Justice Odgers und Mr. Justice
Madhavan Nayar.
In re MUTHU BALU CHETTI awp oruzrs (Acousen).* 1926,
August 26,
District Municiprlities Act (V of 19205, ss. 249 and 250— "~

Peymission under sec. 250 obtained—If licence under
sec. 249 necessary.

Permigsion obtained under section 250 of the District
Municipalities Act (Act V of 1920) to construet or establish a
factory or instal machinery does mnot absolve a person from

(1) (1922) LLR., 1 Pat,, 242.
# Criminal Revigion Case No. 877 of 1926,



