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Before M r. Justice Pigot.

S tm iE liL A N D  ». SING-1IE13 C IIU ltN  DUTT.*

1884 Code qf Oivil Procedure, A ct X I V  of  1882, s. 135—Affidavit of dooumenls-~ 
•Tune, 2 ,0 ,16 . ProduHiun of documents—Impaction of documents—Spcnifiapeifor- 

jbhbcb of contract to purdiM c— Refusal to allow iii/rjwtioii.

In a suit for spooifio porfonnivnuo of a contract to punjImHo nn indigo 
factory, the dofomlmifc doniod tlmt tlio nfjraciment rolit'd on wns final, aud. 
alleged that; tlie plaintiff lmd inducod him to Hif̂ n tlio ngroimiont by moans 
of repi'OsenfcatioHH ro^nnlin^ tlio nnturo, tlio oxtonfc, tho valnp, nnd tlio not 
inoorno of tho pvopovly, nil oV whioh veproaontntions tho dofomlant olmrgod 
woro fulso and fraudulent to the Itnowludf'o of tlio plniutiiT. Tlio plaintiff 
in his affidavit of dooninontw out out tt lint of title dooils eridonoin# hia tlth  
to, nnd tlio books of lUMOiinta nnd other pnpors aiul dofiutnflnts rotating to 
tlio property agrued to bo purchased, nnd the«o ho clnimnd to withhold From, 
tho; dafondant’a inspeotion, ou tho ground thnfc fchoy wei'Q not atiffieiontly 
inntoriul at that ufcngo of Um suit.

Held, tlmt the dooumonts woro not protected.

Th is  was an  application to consider th e  sufficiency of tlio plain
tiff’s affidavit in verification o f h is lis t o f docm nouts, m a d e  in  a 

su it fo r spocific perform ance in s titu te d  by tlio p la in tiff against 
the da fend out. Tho p lu iiit statod  th a t  on Ilia Gth o f  O ctober 1883 
tlie defendant had, iu  C alcu tta , ag reed  ia  writing* to  purchase 
from tha p lain tiff tho R uim m ghur In d iy o  F a c to ry  a n d  S ilk  F ila tu re  
situa ted  iu  tho d istric ts  o f  M oorshedabad a n d  N uddea .for 
lia. 1 ,25 ,000  us from  tho 1st o f  S ep tem b er 1 8 8 3 ; th a t  p lain tiff 
gu a ran teed  the n o t incom e to bo U s. 13 ,000  a  yo n v  j and  that 
tlio defendan t was to take  over tho d e n a -p o iv w  a n d  p ay  for tha; 
o u tlay  m ade by  tho p la in tiff on tho  concern  sinco tho 1 s t of Sep
tem ber 1833. Tho p la in t w ent on to  s ta te  th a t  th e  defendant 
refused to  perform  th e  ag re e m e n t; th a t  tho d e fen d an t had laid 
out on tho factory  on the d e fe n d a n ts  aooonut, since the 
1st o f  S ep tem ber 1883, a  stun o f  over Rs. 1 5 ,0 0 0 ; an d  th a t  the 
p lain tiff waB w illing  to  perforin  h ie  p a r t  o f  tha  con trac t. 
C erta in  correspondence which had  passed betw een  the  parties  and 
betw een th e ir  solicitors was annexed to  tho p la in t,

*  Original Oivil Suit No- 90 of 1884,
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The defendant pleaded tha t the Court had no jurisdiction to 1884 
entertain tlie suit; he denied the agreement set out in the plaint, StrTHBR. 
save so far aa in the written statement admitted j denied a refusal r,iN:D 
to perform, or that the plaintiff was ready and willing to perform. Sihqhee 
He then atated tlmt on the 6fch day of Ootober 1883, one Cozen, bot™ 
■whom lie cliavged to be tlie plaintiff’s agent; camo to him ' and 
asked him to buy a zemindari, called Ramnaglmr, with indigo 
factory and silk filature attached, alleging that it contained 
from 13,000 to 14,000 bighas of lan d ; that the Government 
revenue was from Ha. 40,000 to Rs. 42,000; that the net annual 
income was Rs. 13,000 (besides the profits of the indigo factories 
and silk filature) ; and that the owner wanted Rs. S,00,000 for it.
The defendant (who denied all knowledge of the existence of 
the property until informed by dozen) offered to treat for the 
purchase if  the price were reduced. Thereupon Cozen went away 
from the plaiutiffs house, returned again in  the afternoon of the 
same day, aud took the defendant to the plaintiff’s office, a t No. 1 
Commercial Buildings, where they saw the plaintiff, who, the 
defendant alleged, confirmed the representations regarding the 
property whioh had been previously made to the defendant by 
Cozen. The plaintiff also stated that the ryots on the property 
had no mouro&i r ig h ts ; that they paid nbonuB of Rs. 5 a bigha 
on re-settlement; that the faotory house had cost Rs. 40,000 to 
Rs. .50,000 ; and thnt he was prepared to prove by documents and 
by admission of the ryots that the net annual rental waa 
lls . 13,000. The defendant, in his written statement, farther went 
on to  say tha t " a fte r  some bargaining, which was conducted, by 
the defendant on tiie basis of the information given to him 
by the said J .  E. Cozen aud the plaintiff as aforesaid, 
for no papers of any kind were produced or shown to 
him, and relying entirely upon . such information and 
upon tho assertion o f the plaintiff, that tbe said zemindari, 
with the said factories and filatures attached; was worth more than,
Rs. 1,25,000, the defendant agreed to purchase the same for the said 
sum of Rs. 1,25,000, provided his attorney approvedof the plaintiff's 
title thereto;” the defendaut also agreedto  purchase the zemindari 

, as from the 1st September 1883, allowing the plaintiff all moneys 
laid put since that date on the factory, aud also agreed to take over



1884 tho dem-pou»ia at a rate agreed oil. Immediately after this inter- 
B u t h b r -  view (according to the defendant's work sheet) tiie parties proceed- 

LA.ND ed to the office of the plaintiff’s solicitors, whore, at tlie instance of 
Sim jb h h  tlie plain tiff, a draft agreement was prepared by Mr. J . 0 .  Orr, which 

draft was taken away by tha defendant with tlie plaintiff’s consent, 
for the express purpose of having it approved by his solicitors be
fore he signed tho agreement. Before leaving tlio office of the plain
tiff’s solicitors, the defendant, at the instance of the plaintiff, sign
ed (without reading it) a letter thou and there written by Mr. Orr, 
which the defendant believed contained the terms agreed on be
tween tbe parties ns aforesaid.

The defendant then submitted that (1) the letter of the 6tli of 
October 1883 was never intended to bo a final agreement; (2) 
that if the said letter were found to bo a final agreement, then the 
defendant waa induced to sign by means of false and fraudulent 
representations concerning the naturo, valuo, extent, aud net inooine 
of the property made by tho plaintiff to tho defendant; and (3) 
supposing tho letter wero dual and there was no fraud, then that 
tho plaintiff’s conduct in withholding from tho defendant all infor
mation concerning tho property, and iu refusing to produce or show 
to the defendant any deed or docunieub concerning the same', dis
entitled him to the relief claimed. In  support of the lusi; ground 
of defence tlio defendant roforrod to tho oorrospondonco annexed to 
tho plaint, from whioh it appeared that tho plaintiffs were uot will
ing the defendant should get possession of tho deods, documents' 
&o.> until after he should havo paid the earnest mouoy, namely, 
Its. 10,000.

On tbo 26th of May 1884 the plaintiff filed an affidavit verify- 
ing a list of documents sot out in a schedule thereto. Tho material 
portions of this affidavit aro ns follows:

<‘ (1.) That I  havo in my possession or power tho documents 
relating to the matters in question in this suit sot forth in the first, 
second, and third parts of tho schedule hereto annexed.

“  (4 .) That I  object to produce tho said documents seb forth iu 
the third part of the said schedule horeto.

u  (5.) That I  do so objoct to produce tha said last mentioned 
documents, on the ground, as I  am advised and verily believe, that 
tho defendant is not entitled to inspoot tho same, which consist of
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tb e  title  deeds ev id en c in g  ray  t i t le  to , a n d  the  books o f  acco u n t 
and  o th e r p ap ers  a n d  d o cu m en ts  r e la tin g  to , th e  in d ig o  fa c to ry , 
silk  f i la tu re  a u d  p ro p e rty  iu  th e  a g re e m e n t, d a te d  the 6 th  o f  O cto 
ber 1883, in  tb e  p la in t in  th is  s u i t  m en tio n ed , u n ti l  th is  H o n o u rab le  
Court; sha ll have decided  a n d  d e te rm in e d  in  th is  s n it  w h e th e r th e  
said  a g re e m e n t c o n s titu te s  a v a lid  a n d  b in d in g  c o n tra c t in  law  fo r 
the  sale b y  m e o f  th e  sa id  iu d ig o  fao to ry , s ilk  fila tu re  a n d  o th e r  
p ro p e rty  to  th e  sa id  d e fe n d a n t, w h ich  is th e  m a in  q u e s tio n  ra ised  
upon  the  p lead ings in  is s u e  be tw een  th e  d e fen d au t a n d  m y se lf  i a  
th is  su it.”

Mr. Bonnerjee for tbe defendant contended tbat the affidavit was 
insufficient to guard  the documents mentioned i a  the third part 
of the schedule from inspection by the defendant, regard being 
bad to the issue raised by the pleadings in  the cause.

M r. Phillips, contra, c ited  Ketlleiuell v. Barstow  f l )  ; Saull v  
Browne (2) ; JBeugh v . Garrett (3 ) ;  Adam s  v. Fisher (4 ) .

M r, Bonnerjee in  r e p ly .

P ig o t,  J . — The defendant seek8 inspection of certain documents 
of <)he plaintiff, which plaintiff claims that he is entitled, under sec
tion 135 of the Code, for the present to withhold.

T his is a  su it fo r speoifio  p e rfo rm a n c e  in  w hioh severa l defences 
are  se t u p  ; one, th a t  no  c o n tra c t w as ev er e n te re d  in to  j a n o th e r , 
tb a t  i f  su ch  a  c o n tra c t  w as ev er e n te re d  in to , tb e  d e fe n d a u t w as 
in d u c e d  to  e n te r  in to  i t  b y  tb e  m is re p re se n ta tio n  o f  th e  defen

d a n t.
T h e  a c ts  o f  m is re p re s e n ta tio n  a lleg ed  b y  th e  d e fe n d a n t a re , 

p e rh ap s, as to  som e o f  th e m , so m e w h a t loosely  in d ica ted  in  th e  
w ritte n  s ta te m e n t. B u t  a s  to  one, w hich  1 m u s t fo r th e  p u rp o se  
o f  th e  p re se n t ap p lic a tio n  a t  a n y  ra te  tr e a t  as m a te ria l, i t  is  c lea r 
en o u g h .

T h e  d e fen d an t a lle g e s  th a t  th e  p la in tiff  re p re se n te d  .to  h im  
b efo re  th e  n e g o tia tio n , o r  tb e  c o n tra o t, w hichever i t  w as, was 
e n te re d  in to , th a t  th e  p ro p e r ty  to  be solid Was o f  th e  n e t  a n n u a l 
v a lu e  o f  R s . 1 3 ,0 0 0 , T h e  d e fe n d a n t's  case is , t h a t  th is , w as  a  
fa lse  rep re sen ta tio n , a n d  thafc.afc th e  outside th e  n e t a n n u a l value
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was to plaintiff’s knowledge) very greatly below Rs. 13,000. 
Upon this quostion tho parties aro at issuo.

Another question arises iu tlio case with roepeot to the annual 
value of the property, In  tho letter of Ootober 6tli; whioh plain- 
fciff alleges, and defendant denies, to havo boon a final agreemeut, 
ifc is recited that the plaintiff guarantees the not annual income 
to bo not loss than Its. 13,000, and thnt if  the-annual income 
be less than Rs. 13,000, a proportionate reduction is to bo made 
iu tho price.

Tho defendant alleges that tho property offored to him was 
described to him as a zomindnri, nnd (hut the nob annual value 
monnfc tho aunual net rental dorivoil therefrom over and above 
Government tevonwo, nssesBvnouls aud such liko outgoings.

This tbe plaintiff denios, alleging that this stipulation referral 
to not annual income derived from all sour oca of income, includ
ing tho income derived from certain mulberry cultivation carried 
ou upon tho estate; and also as I  conclude tho income derived 
from tho indigo factory and silk filature ou tho property, that 
property being indeed described in tho letter of October fitb, 
drawn up by tha pltuutiff’a solicitor, and signed (though, as he 
alleges, not read) by the dofendant, as tho Rarannghur Indigo 
Factory and Silk Filature.

Thodefendant in paragraph 21 of his written statement alleges that 
not merely did tho proporty not yield tho lls. 13,000 net annual 
value in tho sense attributed by him to thoso words, but that 
oven as an indigo factory it had boen earned on for years at a 
loss, as the plaintiff knew.

Those aro tho two chief points in dispute botwoon the parties 
as to the question of greater or loss monay value, and the repre
sentation or guarantee said to havo boen made or entered into 
respecting it.

Thon, there is another dispute closoly connected with tlio 
above, namely,—what it waa, which was offered to the defendant.

Tho defendant soys what plaintiff offered him for sal© was a 
jsemiudari with a profit re n t ;  with, no doubt, a  factory, &o., oh 
it, combining this, with the previous contention?, he in result/ 
alleges that ho was offered, as a profitable zemindar), what was 
iu truth a worthless trading concern.



The plaintiff says what he sold was, an indigo factory, &c., 
with ren t-pay ing  tenan ts on tho land ; and th a t i t  was a valuable 
property. There ave no doubt o ther questions raised in  the suit, 
bu t I  do no t th ink I  need advert to them  for tho purpose of the 
m atter now before me.

The documents whioh the plaiutiff claims to withhold from 
inspection are those set o u t in p a rt I I I  of the schedule to his affi
davit, and consist of title  deeds evidencing his title  to aud the  
books of account, and o ther papers and documents rela ting  to  
the indigo factory, silk filature, and  other property in  the 
agreem ent, dated tha 6 bh October, m entioued.

H e says the defendant is no t entitled to inspect these docu
m ents until i t  shall have been decided iu  this su it whether or 
not the agreem ent sued on in  the sn it was or was uot binding 
on the defendant. I t  was argued for the  plaintiff th a t  defendaut 
would not be allowed to go into the question of title a t  tlie hearing ; 
tha t the questiou a t the  hearing would bo simply, was there a 
binding c o n tra c t; and th a t upon tb a t  being found, if  i t  should 
1j© found in favor of tlie plaintiff, the Oourt would direct the  
usual reference as to title, until whioh tim e, the  righ t to in
spect those documents would not arise, the  issue upon whioh their 
contents would be m aterial no t arising  until then.

I f  the m atter Btood solely on th a t footing, I  should accept the 
plaintiff’s contention and  refuse the discovery sought. The case 
of the defendant is n o t so framed ( I  will put i t  no further) iu  
respect of the m ere question of title , as to lead to  a departure 
from  the usual, though no t absolutely invariable, practice of 
directing a reference.

B u t i t  is not upon a mere questiou of title th a t discovery of 
these documents is now sought. Upon one question, whether 
the contract, i f  made, is voidable on the ground of misrepresen
tation, they  are at they  probably are, or they m ay be,, m aterial 
to  the defendant’s oase. So far as I  .can judge from the coxTesH 
pondence, I  should th ink  i t  probable th a t they  are m aterial. I  
do no t like saying m ore than  th a t 5 i t  is  not the time to construe 
the le tte r o f October 6 th. .B u t .i t  is enough if they  m ay reason
ably be tlio tight m aterial to an  issue which m ust bo raised a t the 
hearing.
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1884 I t  is obviously ft case, which i t  is b e tte r not to  discuss, at tbis 
Sottimr- -  stnge, u jo t move than is necessary; else there are one or two

l a n d  further considerations to which I  m igh t perhaps refer. I  Rl,n|[
Binghbe only add th a t I  am glad to think th a t the burden of incouyeoi-

ddi’t. ence here ia lighter than in some oases whioh m ight be imagined
in which inspection of tho title-deeds m ight be ordered. The 
documents whioh tho plaintiff seeks to withhold would have been, 
as I  gather from the correspondence, always open to the defen
dant’s inspection, lmd ho paid his deposit j y e t even then the 
present: defence would have beon available for him i f  hia case 
be true, and he had paid tho money before discovering the facts 
on which ifc is founded.

I  feel the objection to ordering discovery o f  a p n rtyV title - 
deeds, when it can be avoided, tlm t if  I  enw m y w ay to it, I  
should lot the questions of m isrepresentation au d  the one or two 
other questions to which I  havo no t particularly  referred, stand 
over uutil the question of tho effoct of the signature by the
defendant of the letter of October Gth could be determined.
B ut I  cannot do it. I t  would be perhaps to order two distinct 
trials followed by a reference aa to titlo,

Tho plaiutiff m ust give tho discovery sought for, costa to be 
costs in the cause.

Messrs. Barrow §• Orr for the plaintiff.

Messrs. Bechj Sf liullcr  for tho defendant.
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FULL BENCH REFERENCE.

Before Sir Richard Garth, Kniyht, Chief Justiaa, Mr, Jmtice. Milter, Mr, 
Justice Me Duncll, Mr. Justice Prinscp, ttntl Mr. Justice Wilson.

3*84 GOSS AMI SRI 108 SRI GUIDHAlil.TI MAJIAHAJ TICK A IT
Jmw (5. (P la iu t if f )  ». PUUT78IIOTUM GOiiSAMI and ortcetie (Dkfemdahts,)

Civil Procedure CWe, Act X IF  of 1882, m. 675, fii)7—Decision token appeal 
heard hy two or wore Jwljjes—Letters Patent of 1805, cle, 15, 3(5.

Section 575 of Aot XIV of 1882 docs not l«ko airay llio right of appeal 
which is given l>y clause 15 of the Letters Patent.

When tlio judgment of n lower Court hits boon confirmed under s. 675 
o f  llio Codo of Civil Provedurc, liy re anon ot q u o  of the Judges of the 
apical Court agreeing upon tho t'ucta with tlio Court below, au appeal will lie


