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ORIGINAIL CIVIL.
Defore My, Justice Pigol.
SUTHERLAND ». SINGHEE CHURN DU1T.#
Code of Civil Procedure, Aot X1V of 1882, o. 186—Afidavit of documenism.

Production vf* documents—Inapection of documents—~Spevific perfor-
manee of contract to purchuse—Rafusal to aliow inspastion.

In a suib lor sposific porformance of & coutenct to purchnso an indigo
Factory, bhe Qafendant denied that tho agreement rolied on was final, aud.
nlloged that the plaintilf hnd induced him o sign tho ngreoment hy means
of mprosenlmhmm rogaeding the nature, the oxtent, the valne, and the neﬁ
income of the property, all of which veprosentations the dofondant oharged
wero falso and frandulent to the knowledga of the plaintiff. Tho plaintif
in his aflidavit of documonts sot onb o list of title deeds evidensing his titls
ta, nud the bovks of accounta and other papers and docutments relating fo
the property agreed to bo purchased, nnd these ho elaimod to withhold from,
the .defendant’s inspection, on the ground that thay werve not sufficlontly
materiul at that stago of the suit.

Hoeld, that the doouments woro not proteotod. .

Tm1s was an application to consider the suflicioncy of the plain-
tif's afidavit in veriliention of his list of documonts, made in a
suit for spocific performance instituted by the plaintiff agninst
the defendant. The plaint statod that on tho Gth of Qutober 1883
the dolendant had, in Calouitn, agreed in writing to purcbase
from the plaintiff the Ramnaghur Indigo Fuctory and Silk Filatare
situnted in  the districts of Moorshedabad and Nuddea for
Ra. 1,25,000 as from tho st of Septembor 1883 ; that plmntxﬁ'
guaranteed the not income to bo Rs. 13,000 a yoar; and that
the defendant was to take over the dena-powna and pay for the
outlay made by the plaiutiff on the concern sinco tho Ist of Sep-
tembor 1883, Tha plaint went on to state that the defendant
rofusod o perform the agreement; that tho dofendant hud laid -
out on tho factory on the defendant’s nceount, since the
1st of Septemnber 1883, a sum of over Rs, 15,000; and. that the .
pluintiff was willing te perform his part of the. contract,
Certain correspondence which had passed botween the parties and
botiween their solicitors was annexed to the plaint,
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The defendant pleaded that the Court had no jurisdiction to
entertain the suit; he denied the agreement set out in the plaint,
gave so far as in the written statement admitted ; denied a refusal
to perform, or that the plaintiff was ready and willing to perform.
He then stated that on the 6th day of October 1883, one Cozen,
whom he charged to be the plaintifi’s agent; came to him’ and
asked him to buy a zemindari, called Ramnaghur, with indigo
factory and silk filature attached, alleging that it contained
from 13,000 to 14,000 bighas of land; that the Government
revenue was from TRe. 40,000 to Rs. 42,000; that the net annual
income was Re. 18,000 (besides the profits of the indigo factories
and silk filature) ; and that the owner wanted Rs, 8,00,000 for it.
The defendant (who denied all knowledge of the existence of
the property until informed by Oozen) offered to treat for the
purchase if the price were reduced. Thereupon Cozen went away
from the plaintiff’s house, returned again in the afternoon of the
same day, and took the defendant to the plaintiff’s office, at No. 1
Commercial Buildings, where they saw the plaintiff, who, the
defendant alleged, confirmed the reprosentations regarding the
property which had been previously made to the defendant by
Cozen, - The plaintiff also stated that the ryots on the property
had no mourosi rights ; that they paid abonus of Rs. b a bigha
on re-gettlement; that the faotory house bhad cost Rs. 40,000 to
Rs. 50,000; and that he was prepared fo prove by documents and
by admission of the ryots that the net arnnual rental was
Rs. 13,000, The defendant, in his written statement, farther went
on to say that “after some bargaining, which was conducted by
the defendant on the hbasis of the information given to him
by the said J. K. Cozen aud the plaintif as aforesaid,
for no papers of any kind were produced or shown to
him, and relying entirely upon .such information and
upon .the assertion of the plaintiff, that the said zemindavi,
with the said factories and filatures attached, was worth more than,
Rs. 1,25,000,ths defendant agreed to purchase the same for the said
sum of Rs. 1,25,000, provided his attorney appmvedof the plaintif’s
title thereto;” the defendant also agreed. t6 purchase thezemindari
a8 from the 1st September 1883 allowing the plaintiff all moneys
lnid out since that date on.the fact.qr_y,_ and also agreed to take ovex
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tho dena-powna st n rate agreed on.  Immediately after this in(:er;-
view( according to the defendant’s work shoet) the parties proceed.
ed to the office of the plaintiff's solicitors, where, at the instance of
the plaintiff, a draft agreement was prepared by Mr. J. O, Orr, which
draft was taken away by the defeudant withthe plaintiff's consent,
for the express purpose of having it approved by his solicitors be-
fore he sigued tho agreoment. Bofore leaving tho office of the plain.
1ilf’s solicitors, the defondant, ak the instance of the plaintiff, sign-
ed (without rending it)  lettor then and there written by Mr, Orr,
which the defepdant belioved eontained the torms agreed on be-
$wween the parties as aforosaid.

The defendant then submitted that (1) the letter of the 6th of
QOctober 1883 was never intended to bo a final agreement ; (2)
that if the said letter were found to bo a final agreement, then the
defendant was induced to sign by means of false and frandulent
ropresentations concerning the nature, value, extent, and net income
of the propavty mado by the plaintiff to the defendant; and (3)
supposing tho lottor wero final and there was no fraud, then that
tho plainti{f’s conduct in withtholding from the defendant all infora
mation concerning tho property, and in refusing to produce or show
to the defondant any deed or documeut concsrning the same, dis-
entitled him to the reliel elaimed, In support of the last ground
of defence tho defendant roforrod to the corrospondonco annexed to
the plaint, from which it appeared that the pluintifls were uot will-
ing the defendant should got possession of the deods, doaumentss
&o., until after hie should havo paid the enrnest money, nu.mely,
Lis. 10,000 .

On the 26th of May 1884 the plaintiff filed an affidavib verify-
ing o list of decuments set out in n schedulo thoreto. The material
portions of this affidavit are as follows : -

#(1.) That I bave in my possesswn or power tho documents
relating to the matters in question in this suit set forth in the Risty’
second, and third parts of the schedule hereto annexed, L

¢“(4,) That I object to produce the snid decuments seb foxth m'
the third part of the said schedule hoveto. .

«(5.) That I do so objeet to produce the snid last menhxoned"
doeuments, on the ground, as I am advised and verily believe, that
the defondant is not entitled to inspect tho spme, wluch coumst ot‘
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the title deeds evidencing my title to, and the books of account
and other papers and documents relating to, the indigo factory,
sitk filature and property in the agreement, dated the 6th of Octo-
ber 1883, in the plaint in this suit mentioned, until this Honourable
Court shall have decided and determined in this snit whether the
gaid agreement conatitutes a valid and binding contract in law for
the sale by me of the said iudigo factory, silk filatare and otler
property to the said defendant, which is the main question raised
upon the pleadings in isswe between the defendant and myself in
this suit.”’

Mr. Bonnerjes for the defendant contended that the affidavit was
insufficient to guard the doouments mentioned in the third part
of the schedule from inspection by the defendant, regard being
had to the issue raised by the pleadings in the cause.

Mr, Plkillips, contra, cited Kettlewell v. Barstow (1) ; Saull v
Browne (2) ; Heugh v. Garrett (8); Adame v, Fisher (4).

Mz, Bonnerjee in reply.

Piaor, J,—The defendant seek, inspection of eertain doguments
of the plaintiff, which plaintiff claims that he is entitled, under sec-
tion 135 of the Code, for the present to withhold.

This is a suit for specific performance in which geveral defences
are set up ; one, that no contract was ever entered into ; another,
that if such a contract was ever entered into, the defendaub waa
induced to enter into it by the misrepresentation of the defen~
‘dant.

The acts of misrepresentation alleged by the defendant are,
perhaps, as to some of them, somewhat loosely indieated in the
written statement But as to one, which I must for the pur pose
of the plesent application at any rate treat as mateual it is clear
enough.

The defendant allages that the plaintiff reprosented .to him-

before the negotiation, or the contract, whichever it was, was
_entered into, that the property to be aold was of ﬁhe nes. annual
value of Rs. 13,000, The defendant’s case: 15, that this. was a

false lepresentatlon, and that at the outside the net snnual value

/(%) L.R,, 7 Cb. App:, 686: (%) 44 L.'7. Ch.N. 8., 808,
(2) Ll Rq 9 Gho APP" 364- (4) \3 M‘ ,& Ol’-, 626.
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was to plaintil’s knowledge vory greally bLelow Rs. 13,000,

" Upon this guostien the parties aro at issno,

Another question arises iu tho case with respeot to the annga]
value of the property. In tho lotter of Ootober 6th, which plain.
HIF alleges, and dofondant denics, to havo beon a final agreoment,
it ig recited that the plaintiff guarantces the nob annual ineome
to bo notless than Rs, 18,000, and that if the-annual inaome
be less than Ws. 18,000, a proportionate reduction is te be made
in the price.

The defendant alleges that tho property offared to him was
degeribed to him ns o zemindari, and that the net anunual value
monnt the aunual net rontal derivod therefrom over and above
Glovermmnent revenue, nssessmonis and such liko ontgoings.

This the pleintiff denios, alloging that this stipulation roferred
to not annual income dorived from all souvees of income, inelyd-
ing the income derived from certain mulberry cultivation ocarried
o upon the estate; and nlso as I conclude tho income derived
from the indigo Ffactory and silk filalure ou the property, that
property being indeed deseribed in tho lotter of October Gih,
drawn up by the plaiutiff’s solicitor, and signed (though, as le
alleges, not read) by the dofondant, as tho Rammaghur Indmo

Factory and Silk Filatuve.

The defondant in paragraph 21 of his written statoment alleges that
not merely did the property not yiold the Rs, 18,000 net annual
value in the sense attributed by him to these words, but thab
even ns an indigo factory it had boen carried on for years at
loss, as the plaintiff knew.

Those are the two chief points in dispute botwaen - the parties
as to the question of grentor or less wmoney value, and the vepres
sentation or guarantee said to have been made or entered -into
respecting it.

Thon, there is another dispute closely connceted with the
above, namely,—what it'was, whicl was offered to the defendatit.

The defendant says what plaintiff offered him for sale was o
wemindari with a profit remnt ; with, no doubt, a faotory,-"&d;,;oﬂ
it, combining this, with the provious contentions, he in result
allages that ho was offerod, as a profitable zemiunderi, what wis
iu truth & worthless trading concern.
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The plaintiff says what he sold was, an indigo factory, &e.,
with rent-paying tenants on tho land ; and -that it was a valuable
property. There are no doubt other questions raised in the suit,
but I do not think'I need advert to them for the purpose of the
matter now before me.

The documents whioh the plaintiff elaims to withhold from
inspection are those set out in part IIT of the schedule to his affi-
‘davit, and consist of title deeds evidencing his title to and the
books of aceount, and other papers and documents relating to
the indigo factory, silkk filature, and other property in the
agreement, dated the 6th Qctober, mentioued.

He says the defendant is not entitled to inspect these doeun-
ments until it shall bave been decided in this suit whether or
not the agreement sued onin the smit was or was not binding
on the defendant. It was argued for the plaintiff that defendaut
would not be allowed to go into the question of title at the hearing ;
that the questiou at the hearing would be simply, was there a
linding contract ; and that upon tbat being found, if it should
be found in favor of the plaintiff, the Court would direst the
usual reference as to title, until which time, the right to in-
spect those documents would not arise, the issue upon which their
contents wonld be material not arising until then,

If the matter stood solely on that footing, I should accept the
plaintiff’s contention and refuse the discovery sought. The case
of the defendant is not so framed (I will put it no further) in
respect of the mere question of title, asto lead to a deparfure

from the usual, though not absolutely invariable, practice of"

directing a referenca,

But it is not upon & mere quest.lou of title that discovery of
these documents is now sought. Upon one question, whether
the contract, if made, is voidable on the ground of misrepresen-
tation, they are ot they probably are, or they may be, matexial

to the defendant’s onse, 8o f{ar s I can- judge from the corres-)

pondence, I should think.it probable that they are materigl. < I
do not like saying more than that ; it is not the time to. construe
the letter of Ooctober 6th. -But it is ‘enough if they may -remson~
ably be thought- matcual to an issuo - which must be rajsed at the
- hem ing.
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It is obviously n case, which it is better not todiscuss, gt ghig
stage, n jot move than is necessary; else there are one or fw,
further considerations to which I might perhaps refer. I ghal
only add that I am glad to think that the burden of inconvepi.
ence bere is lighter than in some onses which might be imagined
in which inspection of tho title-deeds might be ordered. MThe
documents which tho plnintiff secks to withhold would have been,
as I gather from the ecorrespondence, always open to the defen-
dant’s inspection, hnd he paid his deposit; yet even then the
present defence would bave beon available for him if his cnse
be true, and he had paid the money before discovering the facts
on which it is founded.

I feel the objection to ordering discovery of a parly’s«title-
deeds, when it can be avoided, that if I saw mmy way fo it, I
should let the questions of misrepresentation and the oneor two
other questions to which I lavo not particularly referred, stand
over uutil the question of tho effoct of the signature by the
defendant of the letter of October Gih could be dotermined.
But I eannot do it. It would be perhaps to order two distinet
trials followad by n roference as to title,

The plaintilf must give tho discovery sought for, costs to be
costs in the cause.

Mossys, Barrow & Orr for the plaintiff,
Mossrs. Beeby & Ruller for tho dofendant,

FULL BENCII REFERENCE,
Before Sir Richard Gurth, Tniyht, Chicf Justive, Wy, Justico Milter, My,
Justice e Donell, Ar. Justica Drinsep, und Mp. Juslica Wilin,
GOSSAMI SRI 108 SRI GRIDHARIII MAHARAJ TICKAIT

(PraasTier) o, PURUSIIOTUM GOSSAMI ANp ornmus (DerenpAxrs,)

Civil Procedurs Code, Act XTT of 1882, as. 578, 697T—Deciston when appsal
heurd by two or more Judyes—Letters Patent of 1808, cls, 16, 36,

Bection 575 of Act X1V of 1882 does not take away the right of appeal
which is given by clause 16 of the Letiers Dalent.

When thoe judgment of a lower Courl ins boen confrmed under s. 675
of tho Codo of Civil Procedure, by reason of oue of the Judges of the
appenl Court agrecing upon tho fuets with the Court below, an appenl will lie-



