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‘ . - - . VERKATA-
hold that there is other sufficlent cause why no order TEMTt

should be made would be to ask us fo do a thing that »
wo ought not to do especially in the circumstances of Szmairr.
this case. Oveess, J.
As to the costs one set has been paid into the Official
Receiver’s hands and the other set is under stay. It
therefore cannot be said that this whole amount is due
or can be immsadiately set off against Rs. 1,059,
I think therefore this civil miscellaneous appeal
must fail and be dismissed with costs.
Mapuavay Navar, J.—I agree and have nothing to Maomavax
add. o

N.R.
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Before Mr. Justice Devadoss and Mr. Justice
Sundaram Chetli.
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September 14.

Y.

AVVULLA HAJI (PermioNEr), RESPONDENT. *

Limitation Act (IX of 1908), art. 182 (5)—Application for
delivery by decree-holder-purchaser, whether. a step in aid.

An application by a decree-holder-purchaser for delivery of
property purchased by him in execution, is a step in aid of
execution within article 182, clause (5) of the Limitation Act
(IX of 1908). ILakshmanan Chettiyar v. Kanmammal, (1901)
L.L.R., 24 Mad., 185, followed.

In order that an application by the decree-holder should
serve as a step in aid, it iy not necessary that it should be made
in o pending execution application. Kunhi v. Seshagiri, (1882)
LLR., 5 Mad., 141, followed. In these matters the principle of
stare decisis is applicable.

* Appenl against Appellate Order No. 142 of 1924,
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AppraD against the Order of the Distriet Court of
North Malabar at Tellicherry in Appeal Suit No. 529 of
1928 preferred against the Order of the Principal
District Mupgif of Badagara in Regular Exccution
Petition No. 708 of 1922 in Original Suit No. 951 of
1915.

D. 4. Krishua Variar for Appellant.

1. 8. Viswanathe Ayyor for Respondent.

JUDGMENT.

The question in this appeal is whether an applica-
tion under Order XXI, rule U5, for delivery of property
by a decree-holder who has purchased the property
in execution of his own decree i3 a step in aid of
execubion within the meaning of the expression in
Article 182, clause (5) of the third column of the Limita-
tion Act. The argument of Mr. Krishna Variar for the
appellant may be summarized uwnder the following
heads :—

1. Lakshmanan Ohettiyar v. Koannammal(1), which
ig a case in point, i3 opposed to the decisions before
and after it.

2. The expression “ purchaser at a sale in cxscu-
tion of a decree” in Article 138 of the Limitation Act is
equally applicable to a decree-holder who purchages
property in execution of his own decrev as well as to
a person who is a stranger to the decree, and therefore the
former should he held to oceupy the same position ag
the latter in regard to applications made after the court
sale.

3. When the judgment-debtor’s property is pur-
chased in court sale by the judgment creditor the decreo
is wholly or partially satisfied and thercafter theve is

+

(1) (1991) LLR., 24 Mud,, 183,
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no decree to be executed to the extent of the Value
of the property sold.

4. An application by a decree-holder can be a step
in aid of execution only when an execution application
is actually pending. Such au application cannot be
said to be pending when a decree has been satisfied by
the decrce-holder purchasing the property of the
judgment-~debtor in court sule.

In Lakshmanan Cheitiyar v. Kannammal(1), it was
held that an application by the decree-holder for
delivery of the lands purchased by him in execution of
his decree was a step in aid of execution as the execution
was not complete so long as the purchaser had not
secured possession. This case is directly in point and
the authority of this case hag not been challenged for
quarter of a century. It would not be right to question
the correctness of a decision, which has been accepted
as laying down the law correctly for a number of years.
The Court should follow the principle of sfare decisis in
deciding points already decided by the Court. A
decigion of a Bench on a point of law should be held to
be good till the Privy Council upsets it or takes a view
opposed to it ora Full Benchof the High Court over-
rules it. As the authority of Lakshmanan Chettiyar v.
Rannammal(1) is said to be opposed to the decisions
preceding it and decisions subsequent to it, we proceed
to consider whether it is so or not.

1t is urged that the decisions in Bamanadhan Chetti v.
Kunnappu Chett1(2), and in C.M.A. No. 122 of 1895 (un-
reported) are against the view of this Court in Laksh-
manan Chetliyar v. Hannammal(l). In Bamanoadhan
Chetti v. Kunnappu Chetti(2), the facts were :—

(1) (1901) 1LR., 24 Mad., 185. (‘2) US?O) 6 M.H, O,P\.A, 304.
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The defendant became the purchaser of the property
sold in execution of a decree and the price for which the
sale took place was sufficient to satisfy the decrec.
Tnstead of paying the purchase money into Court the
defendant retained the whole sum with the assent and
knowledge of the plaintiff upon the understanding that
he should give a receipt to the Court for himself and on
behalf of the plaintiff and afterwards should pay to the
plaintiff his portion of the amount decrced. The
defendant presentod a petition to that effect to the Court
and obtained the necsssary certificate confirming the
gale. The defendant having failed to pay the amount to
the jud gment-credivor to which he was entitled, the latter
brought a suit for the amount. It was contended that
section 11 of Act XXIII of 1861 corresponding to
section 47 of the present Code was a bar to the suit.

The learned Judges held that the plaintiff’s sait wag not

barred. There is no doubt an observation of the learned
Judges that the execution proceedings were completely
at an end and no subsequent application under the decree
could have been entertained by the Court which exccuated
it. But the observation of the learned Judges should
be considered in connexion with the facts of the case.
It is not proper to rely upon one or two sentences in
a judgment without reference to the facts of the case.
In that case the decree-holder consented to take the
amount of the decree from the auction purchaser and
allowed satisfaction of the decree to be entered up.
The auction purchaser not having paid the money, he had
to bring a suit. The decree having been satisfied there
was no decree to be executed. It would be the same
thing if a decree-holder, instead of executing the decree,
takes a fresh doocument from the judgment-debtor in
satisfaction of the decree; and in such a case’if the
judgment-debtor fails to pay the amount under the
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document, can the decree-holder execute the decree in
satisfaction of which he took the decument? It is aa
arrangement subsequent to the passing of the decree
between the judgment-creditor aud the judgment-debtor
whereby the decree is satistied, and if the subsequent
agreement is not acted up to, the only remedy is to
enforce the agreement. Ramanadhan Chetti v. Kunnappu
Chetti(1) therefore is not an authority for the contention
that the decree-holder’s application in this case is not a
step in aid of exzcution, nor is it against the view of the
learned Judges in Lakshmanan Chettiyar v.Kannammal(2)
In CM.A. No. 122 of 1895 SyEPUARD, J., sitting asa
single Judge followed the decision in Kamanadlan Chettiv.
Kunnappu Chetti(l), But the facts of the case werenot the
same as those in Lakshmanan Chettinr v. Kannammal(2).
In C.M.A. No. 122 of 1895 the facts were as follows :—
The second defendant in thecase objected to the delivery
proceedings on the ground that the purchaser got posses-
sion of the lands sold to him and that the Court shounld
ascertain the price and position of the plots sold and
direct delivery of possession. SmEpHARD, J., leld that
such an application did not lie inasmuch as there had
been a sale and the decree-holder was pat in possession,
and in the ecircumstances the execution came to an end

because the sale itgelf was not questioned. It is.

difficult to see how thiz decision has any bearing on
the question in Lakshmanan OCheltiyar v. Kannammal
(2). 1t may be noted in passing that Swmupuarp, J.,
who decided C.M.A. No. 122 of 1893, was one of the
Judges who decided Lakshmanan Chettiyar v. Kannammal
(2) in 1900. Kuppuswami Chettiar v. Rajagopale Ayyar
(3) is strongly relied upon as supporting the appel-
lant’s contention, In that case the judgment-debtor

(1) (1871) 6 M.H.C.R., 804. (2) (1901) T.L.R., 24 Med., 185,
©(3) (1922) LL.R., 45 Mad., 466,
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had made an application fo the Court for entering up
satisfaction. The decree-holder had objected to satis-
faction of the decree being entered and filed a statement
called counter statement denying the receipt of the decrce
amount and asking that the petition should be dismissed.
Tt was contended that the counter-statement was a step-
in-aid of execution. AvyuING and Vunkarasuspa Rao,dJ.,
held that the statement was not a step in aid of execu-
tion. The observation of Avurxd, J., who delivered the
judgment of the Court that an application to be a step-in-
aid of execution should be made in a pending execution
application is strongly relied on.  Aynive, J., differs from
the obsgervations of Ramusam, J., in Saniare Nainar v.
Thangamma(l). With very great respect we are unable
to agree with the view of Avring, J., that an application
in order to be a step-in-aid of execution should be made
in a pending execution application. We shall deal with
this point specifically under the fourth head. The facts of
the case in Kuppuswami Chettior v. Rajagopala Ayyar(2)
are distinguishable from the presens. In that case the so.
called counter-statement was not an application to have
the decree executed or to enable the Court to do anything
which would further the execution of the decree. As
we have observed, the observations in a judgment should
be considered in connexion with the facts of the case.

If  Ruppuswamu Cheltiar v. Bujogopale  Ayyar(2) 1is
considered as an authority in favour of the appellant we
should respectfully dissent from it. But we hold that
this is not an authority on the point now in question.
Balaguruswami Naicken v. Guruswami Noicker(3), to
which one of us was a party is also relied upon. In that
cage the mortgagee decree-holder applied for the payment
out of a sum of money in Court which was not realized

(1) (1922) LL.R,, 45 Mad.,, 202, (2) (1922) L.L.R., 45 Mad., 46,
(8) (1925) 48 M.L.J., 506.
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in execution of the decree. It was held that that
application was not a step-in-aid of execution. The
observation at page 509 that ¢ Where an act of the
plaintiff is not in fortherance of ezecution or in a
pending execution it cannot be sald to be a step-
in-aid of execution” does mnot help the appellant.
It is clearly stated that the act must either be in
furtherance of execution or in a pending execution
and the passage cannot be twisted to mean that
the application should he in a pending execution
application. That case therefore is not against the deci.-
sion in Lalkshmanan Chettiyar v. Kannamimnal(1l). 'The
decision in Kuppuswami Ohetliar v. Bajagopaie Ayyar
(2) was followed by another Bench of this Court in
C.M.A.No. 120 0f1923. The facts in that case were very
similar to the facts in Kuppuswami Chettiar v. Rajago-
pala Ayyar(2). There also the judgment-debtor applied
to the Court to have satisfaction of the decree entered
and the decree-holder put in a statement objecting to
the satisfaction being entered. Thé Court held that the
filing of such statement was not a step-in-aid of execu-
tion. Thelearned Judges, Pornries and Mapmavay Navag,
JJ., negatived the contention that an application in order
to be a step-in-aid of execution should be made in a
pending execution application. [t is clear from the above
discussion that there is no case so far as this High
Ceourt is concerned which is against Lalkshmanan
Chettiyar v. Kannammal(l) or which questions 1ts
correctness.

The argument that the expression “purchaser at a
sale in execution of a decree ”” in Article 138 covers the
case of a judgment-creditor who purchases the property
in execution of his own decree isuntenable. It is well
settled that a decree-holder who purchases property in

(1) (1901) LLR., 24 Mad,, 185, . (2) (1922) LL.R., 45 Mad., 466.
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execution of his own decree cannot bring a suit for
possession of the property purchased by him. Article
138 of the Limitation Act must be read along with the
provisions of the Civil Procedure Code. Section 47 of
the Civil Procedure Code bars a suit by a decree-holder
for possession of the property purchased by him in
execution of his own decree. Vide Kuttayat Pathunayiv.
Raman Menon(L), Sandhu Taraganar v. Hussoin Sahib(2),
and Muftie v. Appasami(3). To hold that an applica-
tion like the present is not an application in execution
of a decree would be tantamount to holding that the
above decisions are incorrect ; for it has beon consistently
held that when the decree-holder applies for delivery of
possession of the proparty purchased by him, the Court
should consider the objections and an appeal lies under
section 47 against the order made by the executing
Court and there is no warrant either in principle or in
authority to hold a different view.

The contention that there is nothing to be executed
after the decree-holder purchases the property in
execution of the decree is denying the decree-holder a
right to which he 1is entitled. The mere fact that he
purchases the property of the judgment-debtor is not
pro tanto satisfaction of his decrce. He is allowed to
give credit for the value of the property purchased by
him, but that alone would not be sufficient to satisfy the
decree. Till he obtains possession it cannot be said that
his decree is satisfied to the extent of the value of the
property purchased. He has to apply to the Court for
delivery of possession, The contention that the moment
he buys the property of the judgment-debtor he ceases
to be the decree-holder and assumes the capacity of a
stranger purchaser is not supported by any authority.

(1) (1903) LL.R., 26 Mad., 740, (2) (1905) LL.R., 28 Mad., 87,
(8) (1890) LL.R., 13 Mad., 504,
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When the law prescribes a certain course to be pursued
by the decree-holder even when he becomes the
purchaser of the property it is not open to rely upon the
expression used in Article 138 of the Limitation Actand
to hold that his capacity as decree-holder ceases the
moment he becomes the purchaser in Court sale. We
Lold that the execution is not complete till the decree-
holder obtains possession of the property purchased by
him in execuation of hig decree.

An act or an application in order to be a step-in-aid
of execution need not be in a pending execution applica-
tion. This point was decided so far back as Kunhi v.
Seshagiri(1), and it is too late in the day to question the
principle of that decision. In that case the judgment-
ereditor applied to the Court which passed the decree
for a certificate that a copy of the Revenue Register was
necessary, to enable him to obtain such copy from the
Collector’s office and therenpon to esecute the decres by
attaching the land. It was held that that application
was a step-in-ald of execution. INNus, J., observed at
page 143

“ I agree with the observations in Chunder Coomar Roy
v. Bhogebutty Prosomno Roy(2), that any application in further-
ance of an application to put a decree into execution may he
held to be an application to enforee the decree”.

MoTTUsSwAMI AYYAR, J., concurred in this view. This
cage was followed in Abdul Kadar Rowthar v. Krishnan
Malaval Naiyar(3). In Sankara Nainar v. Thongamma,
(4), Rammsay, J., ohserved

“In my opinion there is no warrant for the view that an

application to take a step-in-aid of execution should be made in
execution .

We entirely agree with the observation of Raursaw, J.

‘(1) (1882) LL.R, 5 Mad.,, 141, (2) (1878) T.L.R., 8 Cale., 235 at 238,
(3) (1915) LL.R., 38 Mad., 695, (4) (1922) LL.R., 45 Mad., 202,
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Kaxnay When the decisions of our own High Court arve

avworcs  almost unanimous as regards a certain poinf it 18

et unnecessary to consider what the views of the other
High Courts are on that point. We may, however,
remark that the views of the Bombay and Galentita IHigh
Courts are in accordance with our view. In Sadasive
Bin Maharu v. Navayan Vithal(1), the point before us
was speetfically decided and in Kailash Chandra Terfdar
v. Gopal Ohandra  Poddar(2), a uil Beoch of the
Caleutta High Court held the same view as that in
Lakslunanan  Cheetiar v, Kannommal(3).  There arce
conflicting views in the decisiong of the Allahabad Iigh
Court. The Patna Iligh Court vo doubt takes a difl'crent
view.

On a careful consideration of the cases on the point
we bave no hesitation in answering the question in fhe
affirmative. The appeal fails and is dismissed with costs.

: N.R.

APPRLLATE CIVIL.
Before Mr, Justice Qdgers and M. Justice Jucksan.

1926, VITTAL RAG anp avorner, Mmvors, By (lvanpian
Uotober 27, MADHURAMMA (PErrrioNEgs), Aprperianes,
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Rzsponpenrs.®
Sec. 4, Succession Certificate (det VIL of 1880)—Insurance

money payable afier death, whether « “debt ' due (o the
deceased within sec. 4.

Under a policy of insurance, the policy amount was payable
1o the assured if he attained a stated age or to his repregentativey

* Appeal against Order No, 510 of 1045,
(1) (2911) T.L.R., 85 Bom., 452. (2) (1926) 43, C. 1J,, 345,
- (8) (1901) LL.R.,, 24 Mad,, 185,



