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APPP]LLATB CIVIL.

Before Mf. Jiisiice Kumaraswann Sastri and 
Mr. J'Lidice lleilly.

1926. THE SOUTH INDIAN INDUSTRI./VLS, LIMITED
Norember25. ( P l AINTIFFS), AI'PELLABTSj

'ti.

MOTHEY NAGASIMHA BAO (Third Dm 'Em um ),
IvESrONDENT/'̂

Indian Limitation Act {IX of 1908)  ̂ s p c .  22— Civil Ffoccchiro 
Code (ilct V of 1908), 0. I, r. 10 [^y)---'Afj)lication by 
tijfto add iJarty as defendant— Order granting cq^plicaiimi—  
Review— A])])lication dismissed— Revision— Order hy High 
Court adding party— Date from ivliicli suit deemed to 'have 
been instituted against the added party-

"Where an application made by the plaintiff in. the original 
CoiTrt to add a person as a detendarit in a pending Buit was 
originally granted but subsequently on review dismissed by that 
Court; audj on a revisLon petition filed against the last order̂  the 
High Court ordered that the party be added ag a deCendant to 
the suit without prejudice to auy defence of limitation being 
raised by him in the trial of tlie suit̂

Held, that the order of {lie High Court adding the party as 
a defendant, should, for purposes of limitation, be deemed to 
have taken effectj not merely on tlie date when it should have 
been made by the lower Court if it had taken a correct view of 
the position, but on tlie date when tlie plaintiif's application 
was presented to the trial Court j aud that the suit was not 
barred.

Hamalcrishna Morcshva,r r. llamabai, (1898) LL.B.j IV 
Bom., 29, followed. Ilaveli Shah v. Khan 8ahih 8ha,iJch 
Painda Khan, (192G) M.W.N.j 592 (P.C.)_, distinguiBhed.

A ppeal against the decree of T. Bdndaram A tyah, 
Additional SuI)ordinate Judge of Vizagapatam, in 
Original Suit 52 of 1922.

* Appoal Ko. I of 1926.



The suit was instituted on 3rd November 1922 arainsfc
®  I n d ian

defendants 1 and 2, who were members of a firm and iNnrisTatALs,
L t d ,

were partners, for damages for breach of contract
 ̂ . H abasim ha

entered into w itli tlie plaintiffs for the piiroliase of 

certain bales of gunnies, which were to be taken in four 

instalments, the last being on 1st A p r il 1921. The first 

defendant was dead when the suit was instituted but 

the p la in tiff was not then aware of ib. The p la in tiff filed 

a petition (LA . No, 130 of 1923) on the 27th January

1923, to add his son as a party to the suit, not as a legal 

representative of the first defendant but as a necessary 

party to the suit to get the appropriate relief. The Sub

ordinate Judge passed an order on 23rd February 1923, 

adding the respondent as the th ird  defendant to the suit.

A  review petition was filed b j  the th ird  defendant, and 

the same Subordinate Judge passed an order on 10th 

October 1923, setting aside the previous order and direct

ing the re-hearing of the orig inal petition (I.A. Ho. 130 

of 1923); and on 26th A p r il 1924, he passed his final 

order refusing to grant the petition and dismissing the 

application. Aga inst this order a c iv il revision petition 

was filed in  the H igh  Court, and Kumaraswami Sastbi,

J., who heard the petition, held that the respondent 

should be added as a party to the suit w ithout prejudice 

to any defence being raised by him in  the suit. The 

suit came on for tria l on the question of lim itation before 

the lower Court on 29th October 1925, and the then 

Subordinate Judge held that the suit was barred against 

the th ird  defendant, holding that the suit could not be 

deemed to have been instituted against the third defend

ant, as summons in  the suit was not even then served on. 

him as required by Order J, rule 10 (5), C iv il Procedure 

Code ; he accordingly dismissed the suit against the 

respondent. The plaintiffs preferred this appeal.

VOL. L] MADRAS SEKIES 373



SoTjTE K. P. .Raman Menon for appellants.— Tlie suit as against the
iNDasTOurs, acWecl party is not barred. Section 22, Limitation Act, governs

’ this case. Order 1̂  rule 10 (5), Civil Procedure Code, itself 
jfARSiMHA says that it is subject to the Limitation Act. Tiie order adding

E ao . respondent as a defendant takes effect from tlie date of
the application : see Rccmahrishna M'oreshwar v. Bamaha/i{l), 
Suhbantya Iyer v. VaitliinafjM lyer{2).

T. 11. B,cmacha7iAra Ayyar and T. BamacJuindra Jiao for 
respondent.— The date on which the defendant is uiade a party 
to the suit is the date on which the order is made. Section 22
of the Limitation Act says that tlie suit shall be deemed to have
been institxited ivhen he ivas made a parhj.”  It is uot tlie date
of the application but the date oi: the order. Tlie first order of
the Subordinate Judge Ivad bee]i set aside on review.

The decision of tlie Privy Council in Ilaveli Shah y. Khan 
Saliih Shaikh Painda Khan{o), governs tliis case aiu:l. is 
conclusive on the question. See also Ammayya Pillai v. 
Warayana Chetti[^ .̂ .■

K, P. Raman Menon in reply.— In the Privy Oounoil casej 
there was neither revision application nor order of a superior 
Court; the order striking out the original defendants was final.

JU D G M E N T ,

Kmr-y, J. R e illt , J .— The question is whether tbe suit was in

time as against defendant 3, assuminc^, what has not yet 

been decided, tkafc time ran from 1st Ap ril 1921. The 

p laint was presented against defendants 1 and 2 on 3rd 

l^ovember 1922. The plaintiffs presented their applica

tion I. A. No. 130 of 1923 to bring defendant 3 on record 

on 27th January 1923, and an order to that effect was 

made by the Subordinate Judge on 23rd February 1923. 

But on 10th October 1923 the Subordinate Judge grant

ed a review, set his order of 23rd February 1923 aside 

and directed that the plaintiffs’ application, I. A. No. 130 

of 1923, should be re-heard. On 26th A p r il 1924 he
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disitissecl that application. Againnt that diRmissal tlie  south 

plaintiffs preferred C.R.P. .No. 752 of 1924 to this industmL s, 

Court, and on 12th M nrc li 1925 my learned brother ' 

found that the Subordinate Judge’s dismissal of the 

p la intiffs’ application was wrong and ordered that 

defendant 3 be added as a party to the suit. "When 

the suit came on again for hearing before tlic Subordi« 

nate ojadge on 29th October 1925 he found that, though 

defendant 3 had been added as a party by ray learned 

brother, no summons had been served on him as a defend

ant in the suit and therefore under rule 10 (5) of Order I,

C iv il Procedure Code, proceedings in the suit had not yet 

begun against him. I f  that Vv̂ as the correct view, then 

the suit Was already barred as against defendant 3, even 

assuming that time began to run not earlier than 

1st A p r il 1921. The Subordinate Judge, therefore, 

dismissed the suit as against defendant S, and the 

present appeal is against that order.

2. I t  has not been seriously disputed before us that 

the reason given by the Subordinate Judge for his order 

now under appeal is untenable. I t  is clear that he has 

overlooked the opening words of rule 10 (5) of Order I, 

viz., subject to the provisions of the Indian Lim itation 

Act, 1877, section 22.” Under that section the suit 

must be deemed to have been instituted against 

defendant 3 when he was made a party. Adm ittedly 

he was made a party to the suit by my learned brother’s 

order of 12th March 1925. But it  is contended for the 

plaintiffs that, though, the order was made on that day, 

the effect of tlia t order is that defendant 8 must be 

deemed to have been made a party at a much earlier 

date. I t  is olear in  my opinion that the order of my 

learned brother on 12th. March 1925 must be regarded as 

the order which the Subordinate Judge should have made 

when lie finally disposed of the p la intiff’s application,
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Sooth ]̂ o. 130 of 1923, oil 26fcli A p r il 192-1< and rniisfc l)o

iNDTJSTBiAis, taken to Have liacl effect at least from that date. B u t the 

V .' plaintiffs go further and contend that tlie order relates 

back to a still earlier data, viz., the date of their appli- 

J. cation, L A . No. 130 of 1923, that is 27tli efa,nuary 1933. 

Undoubtedlj the effect of the Subordinate Judge ’s 

order granting a review was io raaVe that application 

remain pending on htis file from  the date of its presenta

tion to its final disposal on 26th A p r il 1024. It was 

decided in lla inaJcrishna MoreHhivar v. B a m a h a i{ l)  that, 

when a party is added on application, the addition must 

be deemed to have etTect from the date of the applica

tion; and that principle appears to have been recognized 

obiter in S iM a ra y a  Iy e r  v. Vaith iuatha  ly e r {2 ) . I t  is 

true that in  A m m aijya P i l l a i  v. N a ra ya n a  GheUi{'^) 

Devadoss, J .5 refused to adopt that princip le in  inter

preting section 22 of the L im itation  Act, In  his 

judgment lie mentioned 17 Bom., 29, but said that it  had 

no application to the case w ith which he was dealing. 

W hy  it  had no application is not clear from the report. 

I f  h.0 meant that the principle of 17 Bom., 29, was 

wrong, then with the greatest respect I am iinahle to 

follow him. It appears to me to be obviously tlie right 

principle to adopt in the matter, as otherwise, though 

an application might be made in time, as in this case, by 

the dilatoriness of the Court or by the mancuuvres of 

the opposite party or by a mistaken decision of the 

Court, whicL had to loe put right on appeal or revision, 

the order to which the party applying was entitled 

m ight not be made nntil the sait had become time-barred, 

and it would be unreasonable to leave the party who 

had applied in good time at the mercy of such, chances. 

I t  is contrary to one of the clear priuciples of-the Law  of
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Limitation that a diligent party -who has come to Court s'oow
• . I n d i a n

w ith liis  suit or liis  application AViiliin the period pre- ikdusteuls,

scribed should be defeated because the Court for some v. '

reason cannot or does not give him liis re lie f w ith in  

that period. The heavy penalty fo r exceeding the J.

arb itrary periods of lim itation is to be counter-balanced 

by the assurance of safety when -witliin them. The 

order made by rny learned brother on 12th March 1926 

must, J  th ink, be deemed to have taken effect not merely 

on the date when it  should have been made by the 

Subordinate Judge, i f  he bad taken a correct view of the 

position, v iz . 5 26th A p r il 192 I, but on the date when the 

P la in t if f ’s app lication  was presented to him, viz., 27th 

January 1923.

3. B u t M r. Eamachandra A yya r fo r defendant 3 has 

referred us to a recent decision of the P r iv y  Council,

E a v e l i  Shall, v. lihcvn  Bahib S h a ik h  P a h d c i K h a n { l)^  

which he contends upsets a ll those calculations. That, 

as their Lordsh ips found, was a suit for compensation 

due to the p la in tiff on account of one Sundar Dass 

deceased having induced certain th ird  parties to break a 

contract w ith  the p la in tiff and fe ll w ith in  article 27 of 

the L im ita tion  Act. I t  was instituted in  the Oom’t of 

the D is tr ic t Judge of Quetta on 23rd November 1922 

against Sundar Dass’ two m inor sons w ith their mother 

as guardian. The ir Lordships found that the suit was 

time-barred as the breach of contract complained of had 

occurred more than a year before 23rd November 1922.

B u t the ir Lordships went on in  their judgment to find 

that there was another defect in  the suit which was fatal 

to it, even if  it  fe ll under artic le 49 or article 115 of 

the L im ita tion  A ct and the period of lim itation was 

therefore tliree years from the date of the cause of action,
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sooTii whioli was in  October 1920. On 12tl], Juno 1923 the 

Judicia l Commissioner in  Balncliistan ordered the names 

of the minor sons to be struck out as def(-'ndants and 

¥Atû siMSA administrators of Snndar Dass’ estate to be

j. added ; and the p la in t was amended in  accordance w ith  

that order on 10th Ju ly  1923, There was some dispute 

whether the mother of the sons -was the adm inistratrix 

of the estate. On 21st June 1924, in the words of their 

Lordships,

As the result of consideratio]i, the Judici;d Coiionisaio'ner 
at Quetta came to tlie concliisi.o:ii. tliat his own order of 12t]i. 
June 1923 had been wrong and tliat the two sons should be 
restored to tlie record as defendants througli. their rtiotlier and 
guardian.”

Their Lordships point out that the su it as against 

the sons was brought to an end by the Jud ic ia l Com

missioner’s order of 12th June 1923 and find that, when 

after the lapse of a year the names of the sons were 

restored as defendants on 21st June 1924, that was 

in  effect the institution of a new suit against them, 

which by that date was unquestionably time-barred. 

M r. Eamachandra Ayyar contends that fo llow ing  that 

decision of the P r ivy  Council we must treat the present 

suit as having been dismissed against defendant 3 

when the Subordinate Judge on 26th A p r il 1924 finally 

refused to make him a party to it. B u t the present 

case may clearly be distinguished from the case before 

their Lordships. In  the present case the order of the 

Subordinate Judge made ori 26th A p r il 1924 has lost its 

entire effect and became null, as it  was w iped out by 

the order of my learned brother on revision substituting 

for it  the order which the Subordinate Judge him self 

should have made. The order made on 12th June 1923 

by the Jud ic ia l Commissioner on the other hand was 

never wiped out by any superior authority and in  their 

Lordship’s view stands good to the present day. To wards
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tlie end of their iud^ment their Lordsh ips remark that South
® . f  . In d ia n

“  on 21st June 1924 the Jud ic ia l Commissioner reviewed Ikddstmam, 

this order and altered it.” B u t it  does not appear v. ' 

probable that they are there using the word “ reviewed ”  

in  the techn ical sense of a revievr under the Code of bfillt , j . 

C iv il Procedure. I t  is clear that they regard the 

Jud ic ia l Commissioner’s order of 21st June 1924 as some

th ing different from an order legally  made on review 

under the Code. I t  is probable that there was no 

application for review, and none is mentioned. I f  there 

had been such an application it -would almost certainly 

have been mentioned as by 21st Juno 1924 the time for 

a i-eview had long passed, and it  may be noticed that 

their Lordsh ips say that the second order was made 

“  only after the lapse of a year.”  And  earlier in  their 

judgm ent their Lordships, wlien they first refer to the 

order of 21st June 1924, instead of saying, as would be 

natural i f  tbat order was made in  consequence of some 

application by the p la in tiff under Order X L V I I ,  C iv il 

P rocedure Code, that the Jud ic ia l Commissioner made the 

order on an application for review being granted, merely 

say that the Jud ic ia l Commissioner acted as the result 

of consideration,’ ’ I t  does not appear to me that this 

judgm ent of the P r iv y  Council is of any help or guidance 

to us in  the present case, in  which an application to 

implead defendant 3 was made in  ample time and 

remained pending un til the Subordinate Judge made his 

incorrect order of 26th A p r il 1924, fo r which the correct 

order was substituted by  my learned brother on 12th 

M arch  1925.

4. In  my opinion, assuming time to run in  this suit 

from  1st A p r il 1921 or any date not earlier than 27th 

January 1920— a question which has still to be deter

mined— defendant 8 has been made a party in  time,

Tb-is appeal should therefore be allowed and the suit a,s
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sooTu against defendant 3 Bhoiild proceed. The costs of th is 

Ind? s™ Ils, appeal and the costs already ordered in  the lower 

OoLirfc w ill abide and be provided for in  the Subordinate 

iJAŝ smiTA decree, the result of which they w ill follow.

EeTlly, j .  The Court fee on this appeal w ill be refunded to the 

plaintiffs.

KiJMAr(ASWAMi Sa str i, j .— I  a g ree .
K . R .
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K u j i a r a -  
swami 

Sastki, j .

A P P E L L A T E  O IY IL .

Before M:r. Justice Wallace and Mr. Justice 
Madliavaii Nayar.

Kovomber PEM A KOIL KELVI APPAN GOYINDA RAMANUJA 
17. PEDDA JEBYANGARLAYARa (IkspoNBBNT in O.M.P.

" No. 3375 OF 192'G on the i'ile  of the High Court)^ A itellan t,

V.

KABAMBI DAKMAPURI TIRUTENGADA KKISHNAM'A- 
GHAELU AND 8 OTHERS (Petitloners in C.M'.P. N o . 3375 

Oli' 1926 ON THE FILE 01'’ THE lIl.GH CoUKT)̂  XiBSPONDENTS.*

Madras- High Court Letters Patent, cl. (15)— Order of single 
Judge, staying executicm of lower (Jourfs decree  ̂ wlieift.er a 

judgment ivithin cl. (15)—Appocilcihility of— 'Parti! 
guilty of conte??i]jt hy disobedience to decree  ̂lokehher entitled 
to stay of execution.

x\n order of a single Judge of the Madras Iligli Court staying 
execution of a decree or order of a lower Courts by suapeuding 
an injunction, pending an appoid to the High Com’t_, is a 
" ju d g m e n t within clause (15) of the Letters Patent, and ia 
hence appealable. The long series of decisions of tlie High

# Iietters Patenfc Appeal JTo. 323 of 1926,


