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Before M r. J u s t ic e . E r is h n a n  a nd  M r, 'Tustice 

Venkatasuhha Rao.

KUPPUSAMY A Y Y AN GAR and others (Dbfsndants 1926,
1, 2 AND 11), Appellants, November 12

V.

BAYASWAMI RAO and others (PLAINTtFf’S and 
Defendants 3 to 10, 12 and 13), Respondents.*

Givil Procedure Code (X IV  of 1882), ss. 458 and 459— N~ew 
Code, 1908, 0. X X X II, r. 11— Guardian ad litem—
Refusal to act as such, whether (LmounU to automatic 
reniovalr—Order of Court, whether necessary—'Execution 
proceedings— Notice served on guardian after refusal to 
accept b'wt without removal hy Court— Sale held, whether 
void for want of representation of minor in execution 
proceedings.

The guardian ad litem of a minor duly appointed by the
Court ill a suit, by his deolimng to act as such, does not
automatically cease to be the giiardiau, witliout an order of 
Court removing him from guardianship under sections 468 and 
459 of the old Code, 1882, and the minor is consequently not 
unrepresented in the proceedings in the suit.

Where therefore a guardian ad litem appointed in a suit, 
declined to accept service of notice for the minor in the execu - 
tion proceedings in the suit:, but the Court did not remove him 
from guardianship and notice was again served on him aa such,

Eeldj that a sale held in execution was not void on the
ground that the minor was not legally represented in the
proceedings.

C.M.As. Nos. 188 and 224 of 1920 and Warendta Singh v.
Ohabrapal Singh, (1926) 94 I.O., 840, referred to.

Krishna Pershad Singh v. Moti Ghand, (1913) I.L.R.,
40 Calc.; 635 (P.O.), distinguished.'

' Appe&f'No. 436 o£ 1932.



kuppusamy A ppeal against the decree of 0. V . Y iswanatha Sastui, 
yvangab Judge of Easfc Tanjore at Negapatam, in  O.S.

B avasw ami £ i m o
KAO. No. 4 of 1922.

Tlie material facts appear from the judgment.

T, Banga Achariyar (with V. N. VenJcatavdrada Ayya/ngar) 
for appellants.— The finding of the lower Court on the question 
of fraud should not be accepted. There was no issue regarding 
fraud and the defendants were not called on to meet any issue 
of fraud. Mere suspicion of fraud is not proof of fraud when 
the defendants were not called on to meet such a case in th.e 
absence of an issue therefor.

The sale is not void on the ground tliat there was no 
representation of the minor in execution proceedings. Mere 
refusal of the guardian to act as such does not amount to a 
discontinuance of his ofHoe. The Court must pass an order 
removing him. It is so both under section 458 of the old Code 
(Act XIV of 1882) as well as under the new Code of 1908^ 
Order XXXII^ rule 11. Unless so removed, the minor is 
represented by the guardian on record. Eemoval by Court is 
necessary: see C.MAs. Nos. 188 and 224 of 1920 (per 
Spenobe and EamesaiI;, JJ.), Narendra 8ingli v. Ghatrapal 
Singh{l), Venkata, Chandraseharcb Baz v. Alakarajamha 
Maharani{2) and Shambhu y. Kanliaya{Q). The decision in 

. Krishna Persliad Singh v. Moti Ghand{4<) shows that want of 
representation of a minor by a guardian in execution proceed­
ings is only material irregularity and is matter for an application 
under section 311, Civil Procedure Code (old Code). It is not 
a case of illegality making the sale void.

Sales are invalid, either void or voidable as against 
minors, in three classes of oases :—

(1) Where in a suit itself a decree is passed against a 
minor without being represented by a guardian or represented 
by a person who cannot in law be appointed a guardian. The 
Sale held in executî Dii is void in all proceedings.

. (2) Where a decree is proper but in execution after the 
sole judgment-debtor dies, a minor is not joined as legal repre­
sentative >vith a proper guardian j here also sale is void.
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(3) WJiere tkere are several ludffment-debtors and one of KdpposamxA-VYANflAl?
them dies, and some of the legal representatiyeg only are brought -v. 
on the record  ̂ the sale is not void but only voidable. The 
present case falls under the last class. Section 47  ̂ Civil Proce- 
dui’e Codoj bars thesaitjif the sale is void or voidable. If the 
sale is voidable  ̂ it should be avoided nnder section 4*7 or Order 
X X I, rnle 90 ; if it is an illegality that vitiates the sale, section 
47 will equally a.pply ; in either case a suit is barred.

Order X X I, rule 22, requiring notice to legal representatives 
does not apply to this case because (1) all the three jiidgment- 
debtors were parties to the suit; (2) because proviso to rule 22 
makes it Tinnecessary to give notice to legal representative, if 
notice had already been given to him ; “ same person does not 
mean the same person in the same character. The plaintiff 
here is not even a legal representative of the deceased grand­
father, as the plaintiff's father and uncle were alive. The sale is 
binding on the minor as he was represented in execution 
proceedings by his father.

The decree against the manager of a joint Hindu family is 
binding on the minors, even though the minors were parties to 
the suit but were not properly represented : see Ganpcit Lai y. 
Bindbasini Prashctd Ncorayan Singli{l). Though a karnavan 
is joined with anaudravans in a suit, the former represents the 
latter j see Vesu v. Kannamma{2)^ Oanapathy Mudaliar v. 
Krishna?nco Ohariar{d) and Payidannar. Lakslimim-rasainma^i) 
are cases where a legal representative was not effectively 
brought on record.

Wliere some of the legal representatives are already on 
record you need not bring them once again as legal represen­
tatives ; see Narendra Bingli v. Ghatrapal Sinffh{&).

The plaintiff's remedy was only to redeem in the prior 
mortgage suit. Being a decree nnder the Transfer of Property 
Act, it was a final decree for sale and should be executed j see 
Malliharjunadu Setti y. Lingamurti Pmtulu{Q), Mlarayyan y. 
ISagaSioami Ayyar{7). The plaintifi; should seek his remedy 
in execution in that suit and a separate suit is not maintainable.
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Kdpptisamy T. B. Bamachandra Ayyar (w itli A. V. Viswanatha Sastri) 
.|qj. j.ggpQji(;[ent (plaintiff).— Tlie minor is dropped out of tlie 
second notice; iie waiS not made a party and served -with notice. 
(1) If, in a stdtj a minor is not represented by a gnardian.  ̂ the 
decree, etc., are void. (2) If even in exeontion proceedings a 
minor is not represented by a guarflia)i, it is still void. The 
guardian having refused to act, the minor is no party at all. The 
decision of the Privy Council in Krishia, Persliad Singh v. MoU 
Chand{\) does not mean that an application under section 311, 
Civil Procedure Code, was the ouly remedy. This decision is 
an answer to all those cases holding that removal of the guardian 
by Court is necessary under Order X X X II, rule 11, Civil 
Procedure Code, After the refusal by tlie guardian to act, tlu>re 
is no representation, of th,e luiunr. See Jamgi v. Mt. S^lndar{2) 
and Fatima Begum v. Hasan K]ian{?>). In a money decree, a 
guardian appointed in the suit d,oea not continue after decree, for 
purposes of execution. See 8alaluddin v. Afml 'Begum{4 ,̂ 
The sale is void, if the minor is n.ot represented in execution 
proceedings. See Khaifajmobl v. Daim{b) and Baglmnath Das 
V. Sundar Das Khetri{Gi),

In Baglmnabliaswami Iyengar v. Oopal Rao{7), where the 
legal representative of a puisne mortgagee was not brought on 
record after proclamation and before sale, it was held that the 
sale was void and that a suit lies to set it aside. In BaJagojpala 
Aiyar v. Ramanuja G]iariyar{S), it was held that if there was no 
service of notice in execution proceedings, sale is void even 
though there were other judgment-debtors and need not be set 
aside by an application.

T. Rangachariar in reply.— There are two essentials to apply 
section 47, Civil Procedure Code, viz., (1) Question should 
relate to execution, etc., (2) Between parties to the suit. 
Bajagopala Ayyar v, Ramanuja G]ianar(S). Of coiu'se if the 
decree itself is attached, a suit may lie.

The decision of the Privy Council in Baglmnatha Das y. 
Simdcif Das Khetn{Q) does not apply here, as the Oflioial
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Assignee is not the legal representative of tlie insolvent jndg- 
ment-deMor in a money decree. v,

An api l̂ioation nnder section 47, Civil Procedure Codej should 
have been made even if the aale were deenaed to be void. The 
Bale is not void but is only voidable and has to be set aside.
There is no plea that iiotice was not issued to guardian on 
record but the only charge is that no fresh guardian was 
appointed on plaintiff’s application or Court's own motion. The 
guardianship continues even after decree. See Vemhata Ghandra,- 
seJchara JRm v. Alakarajamba Mahafaniil), O.M.A. 108 of 
1920 and Order X X X ll, rule 3.

The case in 39 O.L.J.j 34'0, is wrongly decided and is 
contrary to Ve7ihrda.chcmdraseJ£hara, Muz 7 . AlaJcarajamba MaJia- 
rani{l). Ganpcci Lai v. Bindhasini Prashad, Waraycm 8ingli{2) 
is a direct authority on tliis point.
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JU D G M E N T .

V enkatastjbba R a o ,  J .— The decree of the lower VENiciTA- 

Ooiirt directs that the suit lauds shall be partitioned Rao, j. 

into four equal shares and one of them shall be allotted 

and delivered to the plaintiff. The decree also gives the 

latter mesne profitvS. The first, second and eleventh 

defendants have filed this appeal.

The facts relevant for determ ining the points that 

arise in  th e . appeal lie w ithin a very narrow compass.

I find it however necessary and useful, on account of 

the judgment of the lower Court and the arguments 

advanced, to refer to and state the facts of the case 

fu lly . '

One Govindappa had two sons, defendants 12 and 13.

The plaintiff is the son of the twelfth defendant. These 

formed members of a jo int H indu  fam ily and owned 

valuable land of the extent of about 340 acres. They

(1) (1890) I.L.E., 22 Mad., 187. (2) (1920) I.L.U., 47 Oab., 934 (P.O.).
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Kuppdsjby executed a simple mortgage (E xh ib it B of 19th I ’ebni-
ATYAKGAB  ̂ n T f i  1 1

V- ary 1898) in favour of (iGfeaaarits 1 and z  and on© 

e a o .  Ramanatlian Obetti, the deceased father of the fourth  

Vjsn t̂a- defendant, for securing repayment of Rs. 60,000. Pre- 

rao ĵ. vioiis to this mortgage a lease had been executed in  

favour of the eighth defendant for a period of five years 

(Exhibit A, 28th A p r il 1897). On 31st Ju ly  1899, 

Annamalai Chetti, the agent of Ramanathan Ohetti 

aforesaid, obtained a transfer of the lessors’ interest in  

the lease (Exh ib it 0). On 4th May 1900 Ramanathan 

Chetti and the first defendant obtained an assignment of 

the lessee’s (eighth defendant) interest (Kxhibib E). I'ho 

effect of these two assignments was to enable two of the 

mortgagees, the first defendant and Ramanathan Chetti, 

to get possession of the properties mortgaged to them by 

way of simple mortgage. I  may mention in  th is con­

nexion that the second defendant is a H ig h  Court Y a k i l  

and that the first defendant is his clerk. The next step 

taken by the mortgagees was to file a suit on 24th Septem­

ber 1900 in the Negapatam Sub-Court (Orig inal Suit 

Ko. 38 of 1900) for the recovery of the amount due under 

Exh ib it B. It is sufficient to say that on 19th June 

1901 a decree was passed in this suit. A longside of these 

events there was another set of transactions that I  

must now refer to. On 24th August 1898 Govindappa 

and one of his sons, the thirteenth defendant, executed 

in favour of Ramanathan Ohetti and tv ô others a 

promissory note for Rs. 200. A  suit was filed (Small 

Cause Suit No. 2632 of 1899 in the Kumbakouam Sub- 

Court) and a decree was obtained by the payees under 

the note against Govindappa, his sons, defendants 12 

and 13, and his grandson, the present plaintiff. The 

decree is E xh ib it D, dated 11th December 1899. It is 

worthy of note that the present second defenda^nt acted 

as the vakil for the plaintiffs in  that suit. The present



plaintiff bein^ then a minor, an officer of the Court was ^orpBsiMi
. . . .  . A tyangah

appointed as his guardian ad litem  in the sait (Exh ib it ^

D-1). The decree-holders got the decree transferred Eao. 

for execution on 25th January 1900 to the .D istrict Venkata. 

M uns ifs  Court, T iruva lur, then attached the judgment- eao ĵ . 

debtors’ equity of redemption in 33 items (sait items) 

out of 34 items mortgaged under Exh ib it B , brought the 

said equity of redemption to sale and in  the Court 

auction it  was purchased by the ninth defendant, 

another clerk of the vakil, the second defendant, for 

Es. 287-12-0, The date of this sale is 9th Ju ly  1901.

It  is admitted that the ninth defendant obtained this 

sale benam i for defendants 1 and 2.

I t  is these transactions that took place between 1899 

and 1901 that are now impeached by the plaintiff. The 

suit though filed in  1916 has been held to be in  time as 

the p la intiff had only recently attained majority. The 

lower Court set aside the sale of the 9th Ju ly  1901 on 

the ground in te r a lia  that it  is vitiated by fraud. I  

gather that the learned Judge means that there was 

fraud on the part of the first and second defendants 

and Ramanathan Ohetti. Prom  my narrative, two facts 

emerge. A lthough  the mortgage was a simple m ort­

gage, two of the mortgagees contrived to g et possession 

by tak ing an assignment of the lease from the eighth 

defendant. Next, w ithout executing the mortgage 

decree, by an ingenious device the mortgagees not only 

got the equity of redemption sold but two of them 

became the purchasers of that equity. To complete my 

sketch, I must mention that on 29th March 1902 

Ramanathan Chetti assigned his interest in  the mort­

gage decree to defendants 1 and 2, the vakil and 

his c lerk  ( lixh ib it K ) .  The result of these various 

complicated transactions is, that by 1902 the second 

defendant and his clerk managed to get practically an.
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Ktippuŝ mt al)solut0 title to tke suit properties and also obtained 

a-iyaotas possession. I t  would Inwe been a straight-

bawswami course to execute the mortgage decree, but this

ye™ a. was not done. The second defendant had recourse to 

every indirect method to get title to and obtain, posses­

sion of the property. He was the va ld l that appeared 

for the plaintiffs in  the suit on the promissory note. 

The ben ami purchase by the ninth defendant is again very 

suspicions. I t  cannot be denied that the conduct of the 

second defendant has a very ugly look. There are other 

suspicions circumstances to which the p laintiff has 

referred us. There were several execution applications 

to execute the Small Cause decree and it was in pursu” 

ance of an order made on the last of them that the 

property was sold. In  one of the prior applications, the 

decree-holders applied for leave to b id  stating that they 

were prepared to purchase the property fo r Rs. 100. 

The D istric t M uns if made an order to the effect that as 

the property was at least worth Rs. 24,000 leave to b id  

on the terms proposed could not be granted. This 

happened on the 7th of A p r il 1900. Subseqnentlys the 

property was put to auction, and the highest bid was 

that of a thousand rupees, Th is was more than 

sufficient to pay oif the decree Jimount but the decree- 

holders requested the Court to shop the sale and it  was 

accordingly stopped. Having contrived to get the salo 

stopped on that occasion, they got the property sold 

again and it  was at that sale that the n inth defendant 

purchased it  benami for defendants 1 and 2 for Rs. 280 

odd. The last execution application (the one which 

resulted in  the sale is dated 18th M arch  1901) and in  

that the decree-holders made a false statement that on 

the previous occasion there was no bid made for the 

property at the sale. They thus concealed from  the 
Court the fact that there had been a bid of a thousand
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rupees for the propertj. The p la in tiff suggests that 

the second defendant planned and carried out th is fraud,
B avasw am i

sometimes keeping himself m  the background. W hen Sao.

in another connexion this matter came up before the Fenkata-

H igh  Court, Spenoee, J., referred to the act of the '

purchasers as a “  tr ick  played on the Court ” and was 

of the opinion that the mortgagors were cheated,”  In  

the judgment of the lower Court the learned Jadge has 

characterized the condact of the second defendant in  

strong terms and recorded a finding that he was a party 

to a fraud. I agree that it  is impossible not to suspect 

fraud on the part of the first and second defendants, but 

the difficulty is, that there was no issue regarding fraud 

and the defendants were not asked to meet any such issue.

No application was made for amending the issues or 

raising a new issue. W hen the learned Judge was 

dealinof w ith  a mass of material which showed that the 

conduct of the second defendant was not above board, 

he overlooked the fact that he was not called on to try a 

case of fraud and unw itting ly  gave a finding that the sale 

was vitiated by the fraud of the first and second defend­

ants. This finding, therefore, cannot be supported.

The facts that have a bearing on the real point to be 

decided in this appeal, I shall now proceed to state.

W hen the decree-holders applied (as I  have said) on 

18th March 1901 for sale of the property, the executing 

Court made the follow ing Order :—

“ IPor sale ' of attached properties. Notice to 15th 
Aprih’^

Notice was taken out, but none of the defendants 

was served. The Court guardian of the present p la in tiff 

(the third defendant in  that suit) declined to accept 

service. The grounds of his refusal were, that he was 

an officer of the Kumbakonam Court, that he was 

appointed guardian only for the suit and as execution
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866 T H E  IN D IA S  L A W  E E P 0 R T 8  [VOU L 

Km-pmuT ^f,g Brooeedinsr in  a different Oonrt another guardianAyrANGAR t o  .

should be appointed in his place lo r  the minor. The
B a v a b w a m i

rao. return of the process-server and the endorsement or the 

Venkata- Nazil' are dated 15th A p r il 1901. W hen, the matter

EaM ,  was taken up on that date by the Court, it  passed the

follow ing Order ~

"^Not served. Presh, notice to 80th instaat/^

W e must take it that the words not served ”  were 

intended to refer to all the defendants and that fresh 

notice was directed to be taken out as against all of 

%em including the m inor th ird defendant (the present 

plaintiff). I t  is difficult to say how the Court disposed 

of the objection of the Court guardia.n. From  what 

appears on the record, it  passed no orders in  that 

respect w ith the result that the same person continued 

to remain, on the record as the m inor’s guardian. When 

in  the face of the procesB-aerver’s endorsement the 

Court directed fresh notice to the m inor defendant, it  

means and implies that the Court did not feel called 

upon to remove the guardian on the record and appoint 

another in  his stead. This view receives support from 

the fact that in  subsequent proceedings the minor is 

described as being represented by the same court- 

guardian. (See Exh ib its IT, I I -A  and 4.) F o r  the 

plaintiff it  is contended that subsequent to 16th A p r il 

1901 the proceedings were bad, because he was not 

represented on the record at all. I t  is urged that when 

the guardian ad litem  declines to act, he automatically 

ceases to hold the office of guardian and from that 

moment the minor must be treated as unrepresented. 

In  my opinion, this is the only contention that can be 

urged in  the appeal having regard to the pleadings and 

the issues. Before dealing with this point, however, I  

must refer to another contention that has been raised. 

On t ie  30th of A p r il the Court made the follow ing



o rd e r:— “ Served. Absent. Procla im  and sell. Sale Kuppusamt
A y t a n g a s

8th Ju ly .” Jt is urged tliat the m inor’s guardian was 

not served at all and tliat the note of the Judge e a o .

“  served”  is a mistake. Parts of the record were pro- vkneata- 

duced at the trial and they show that the adult defend- Sof'j. 

ants were served. There was no paper forthcoming to 

show that the m inor was Berved; W e are asked to 

infer from these facts that the Court’s attention was not 

directed to the existence of the minor and that when it  

made a note served,” it  had in mind o n lj the major 

defendants. I t  seems to me that this is not a question 

raised in  the suit and that we cannot p roperlj go into 

it. The p la in tiff’s allegations in the plaint in  this 

respect are—

(1) the Court guardian declined to act in  the 

execution proceedings ;

(2) that thereupon the T iruva lu r M uns if’s Conrt 

ordered the appointment of a fresh guardian ;

(3) the decree-helders, however, w ilfu lly  omitted 

to get a fresh guardian appointed ;

(4) irrespective of any order of the Court it was 

the duty o i the decree-holders to have the m inor 

properly represented on the record ;

(6) omission in  that respect renders the sale nu ll 

and void.

(See paragraph 3 (p) of the plaint.)

The complainb thua is that no steps were taken to 

get a fresh guardian appointed. I t  is not suggested- 

that notice was not properly served on the guardian on 

the record. The defect pleaded being want of a fresh 

appointment, the allegation implies that the proceedings 

were not defective in regard to the service of the 

guardian on the record. The issue framed accordingly 

reads th u s :—

“ Whether there has been no representatioiij at least no 
proper representation of the minor in the execution proceedings

§9
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Kdppusamt ill S.G. No. 2632 of 1899 in the Tiravril-ur District M'unsiPs 
Court

ba^swami Tij-g relates to representation only and raised

—  no point regarding service o f the notice. T liere is a
*̂ ENK4TA“

suBBA presumption, in favour of the regularity of tlic  proceed­

ings of a Court, but the p la intiff asks us to say that tlie 

Court made a wrong note that the parties were served 

when one of them was not and we are asked to say this, 

after the lapse of about twenty years from  tlie date of the 

order. It is unsafe to surmise or speculate in  a matter 

like this. When the defendants had no notice that they 

were to meet sueh a case the Court would not bo justified 

in  recordin g a finding- in the absence of an averment and 

in  the absence of an IkSSug, In. this case there can bo no 

possible excuse for the p la in tiff asking us to read more 

into his plaint than is actually alleged in  i t ; for, when 

he applied to sue in  fo rm a  pan;peris, the H ig h  Court 

by its judgment, dated 14th October 1919, directed him 

to amend his plaint in sucli a manner as to make his 

allegations clear on the basis of which, he contended that 

the sale did not affect his interest. The plaint, as I  

have shown, does not contain any allegation that the 

sale is bad on account of non-service of notice on, his 

guardian on the record.

Ha.ving thus disposed of matters which, in my 

opinion, are irrelevant in this appeal^ I  shall now deal 

w ith the question of law raised, namely, whether when 

a guardian ad litem  refuses to act, he by force of his own 

refusal ceases to be the guardian and the minor there* 

after is unrepresented in  the proceedings.

The provisions of law  applicable are sections 458 and 

459 of the C iv il Procedure Code, 18S2. They provido 

that if a guardian of a minor defendant fa ils to do his 

duty or if other sufficient cause is made to appear, the 

Court may remove him and if  he is removed, the Court 

shall appoint a now guardian ia  his place, Thes©
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sections do not give any countenance to the idea that a Kupposamt 

guardian duly appointed, by his declin ing to act as such, y. 

automatically ceases to be a guardian. The provision in  

the present Code is even more explicit. Order X X X I I ,  yb^ta- 

rule 11, reads thus :—

“ "V̂ 'here the guardian for the suit desires to retii’e or does 
not do his duty  ̂ or where other snfEoient ground is made 
to appear  ̂ the Court may permit such guardian to retire or may 
remove him, and may make such order as to costs as it 
thinks fit/"

The only difference between the two proYisions is 

this, that whereas the old Code does not expressly refer 

to the case of a guardian desirii^  to retire^ the present 

Code contains an express provision in  that respect. I t  

says that if he desires to retire, the Court may perm it 

him to do so. I f the p la in tiff’s argument is correct, it  

is unnecessary for the Court to remove a guardian, 

whereas section 459 contemplates such removal. I f  a 

mere statement of a guardian that he declines to act 

results in  an automatic removal, what is the effect of the 

section which says that the Court may remove him ? Is 

the p la in tiff in a case to jadge for himself whether a 

guardian properly appointed has ceased to be such ?

Tak ing  section 458 it may with equal reason be con­

tended that when a guardian fa ils to do his duty, in 

that case also, by force of his own default he ceases to 

be a guardian. Is a p la intiff in  an action to decide in  

each case at his peril, whether on the facts and in  law, 

a guardian does or does not continue to act? This falls 

w ith in  the functions of the Court and is not left to be 

decided by one of the parties to the action.

In  C.M .As. Nos. 188 and 224 of 1920, Spencer and 
Ramesam, J J ., took the same view. They observe :

“  The third defendant’s guardian applied under Order 
X X X II, rule 11 of the Civil Procedure Code, to retire on the 
ground that the minor had attained majority, but his discharge
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Kupptjsamy T̂ as not complete until the permission of tlie Court, which is part 
Ayyangak procedure prescribed by lule was given. The sale was
Bavaswami closed on the 4th of August 1919 and on the same day the 

Court passed an order, on the guardian's application, ref using to 
Vekkata. permit him to retire. The result was that he continued to 

represent the third defendant and the execution proceedings 
were not affected by any irregularity in the representation ol 
the parties.'^

Jn N a rendra  S in g h  v. U hatrapal 8 in g h (l)^  a Bench 

of the Allahabad H ig h  Court was of the same opinion. 

The learned Judges in that case held that a guard ia ii 

ad litem does nofc cease to be a guardian merely because 

he expresses a desire to retire from his office and that it 

is open to the Coiirfc to permit^ or to refuse to permit, 

him to retire.

In the present case, the Court guardian stated thus : 

As I was appointed guardian of the minor during the trial 
of the suit as an officer of this Court and as the decree has been 
sent to that Conrt for execntioji where proceedings are now 
being taken, I beg that another guardian may be appointed for 
the minor.”

This is a mere suggestion to the Court and there ia 

notHng in it  to show that if  the Court did not permit 

him to retire lie would decline to act. I t  is not un like ly  

that the Court thought that the reason given was not a 

sufiBcient reason to permit tlie guardian to retire. There 

is fchus absolutely no justification for holding that after 

the 15th A p ril 1901 the plaintiff must be treated as 

having been unrepresented in  the proceedings.

Krishna, P e rsh a d  S in g h  v. M oti C h a nd (2 ), relied on by 

the plaintiff’s learned vakil, is clearly distinguishable. 

In  that case, it  wb.3 held that the mother of the in fant was 

competent to make an application on h is behalf bo set 

aside a sale when a Court guardian duly appointed who 

was on the record, refused to continue to act in  that
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capacity. I t  is one th ing to say that when the minor’s Kuppcsamy 

interests are not being safegaardedj somebody other v. 

than the guardian on the record can take steps to 

protect those interests; but it  is quite a different th ing 

to hold that an order of Court made in  the presence of 

a guardian not duly removed is invalid and of no effect, 

merely on tlie ground that the guardian had previously 

intimated that he was unw illing to act. Th is objection 

of the plaintiff therefore fails.

I may in conclusion say a word regarding the ground 

of fraud taken by the lower Court. The learned Judge 

is of the opinion that fraud was brought home to the 

first and second defendants and the sale is therefore 

in v a lid ; but it  must be borne in  mind that the second 

defendant had, prior to the suit, parted w ith his interest 

in favour of a third party and that interest is now vested 

in the eleventh defendant. It is hardly proper to 

penalize the eleventh, defendant for the fraud of the 

second defendant w ithout giving the former a chance to 

meet a case of fraud.

In  the result, the appeal is allowed and the suit is 

dismissed.

As regards costs, I  do not th ink, in  the circum­

stances, that I can allow the first and second 

defendants any costs. The order of the lower Court 

directing the first and second defendants to pay the 

p la intiff his costa of the suit is not disturbed. The suit 

is dismissed w ith  costs throughout of the eleventh 

defendant (third appellant). Under O rder X S X I I I ,  

rule 11 ,1 direct that the p la in tiff shall pay the Court fees 

payable to the Government on the plaint.

K e i s h n a n ,  J .— I  agree. krishnan, j.
T lio  Memorandum of Objection is dismissed, but 

•witho'ut costs.
K,a.
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