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1884 earlior period than he might otherwise have done, has had the
Kisana-  benefit of the use of the mouey. But there is nothing in the

WAND:  gvidence to support this, or to show that it was the fack The
ﬂﬂ,}.ﬂn question must be left as it has been decided.

mem Consequently the decision of the lower Courts onght to bLe
B e,

aflirmed, and their Lordships will humbly advise Her Majesty
to affirm it, and to dismiss the appenl; and the appellant will
pay the costs of it.

Solicitors for the appellant : Mr. T L, Wilson,
Bolicitors for the respondent: Messrs. Watkins & Laliey.

THAKUR ISHRI SINGH (Pravrirr) v. THAKUR BALDEO SINGH

{ DEFENDANT.)
p. 0+ [Onappenl from the Court of the Judicial Commissionsr of Oudh.]
881
m',,.,?ft,.y The Oudh Estales’ det I of 1869--Will of a Tulugdar—OQustomary rule
8,12, of succession in a family to impartible ostute—Frimogeniture.

Howaver true it may be that, if theve is abaolutely nothing to guide to any
other conolusion, impartible estate will deseend in a family aepording to the
rale of primogeniture, evidence may estabiish the usage in a family to be.
that, of several sons, one son, selected without veferenvo to primogoenituye,,
succeeds to the impnrtible estate. Tho eldest of three brotiers had sncoeeded
to impnrtible family ostate, and to a taluq also impartible, whivh had Veen,
during the lifetime of theiv father, entered in the firet and second, but not
in the third, of the lists prepared in conformity with s, 8 of tho Oudh Bstates®
Act I of 1869. Before his denth, this eldest brother made an instrument
vegistered as a will, but using the word * tamlilk,” and stamped as o doed
wheroby he gave the taluq to tho third brother, reserving an interest on the
whole for his own lifo, and in half for nny son that might be Lo to him
with maintenance to his wife on hor becoming a widow.

" Held, with referonco to tho indicin of a testamentary chincacter, there being
provisions for contingoncies which might not be nseortained till the death of
the maker of the instrument, as compared with the techuieal -mattors ‘atbend-
ing it, that this instrament was not n transfer safor vivos, but was n will, and
within the above Aot

.{Teld, nlso, on tho objection that a will or -deolaration mwads by the father
Jiad fixed a mode of desusut whioh could nut be altersd by his sucecssor, that
8. 11 of the nbove Act, giving tu every heir and legatee of & talugdar power.

* Proseni: Lonp BracknurN, Sin B, Pracocx, Sig R. P, COLLIZE, SIR
R Covem, and 81 A, llonmouse,
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to transfer, or tig bequeath, his estate, is not controlled by the proviso in s. 19,
declaring that noithing in that section shall affect wills made before the
passing of the Act}.

The impartible/family property other than the talug descending, like the
latter to a single/ successor, one of these brothers, the question as to which
of them that orte should be, depended on the custom of the family. On the
evidence adduced as to the custom in this respect, the plaintiff, who was out
of possession, and on whom, in 6rder to make out his title, was the burden
of proving that the rule of primogeniture prevailed, failed so to do.

ArpeAL from a decree of thbe Jndicial Commissioner of Oudh
(19th March 1881), affirming a decree of the District Judge of
Lucknow (3rd October 1880).

At the settlement of Oudh in 1858-59, the village lands of
Kanhmow, Hasnapur, and Nimchaina, in the district of Faizabad,
were treated as a taluq named Kanhmow, and settled with Tha-
kur Beni Singh, who, in common with the other talugdars of
Oudh, was requested in July 1861, by the Chief Commissioner,
to state what was the rule of succession in his family. Beni Singh.
replied that the custom of his family was that the family estate
should be held by one male member, selected for bhis fitness, and:
lie asked that after his death- the Government would select that
one of his three sons, Thakur Maharaj Singh, Thakur Ishri Singh,
and Thakur Baldeo Singh, whom it might deem most fit to suc-
ceed him.

That answer not having been considered satisfactory by the
Government, on the §th March 1860, Beni Singh submitted an-
other reply, which was as follows:

“ Whereas the British Government has granted to me, for gene-
ration after generation, the proprietary rights in the Ilaka Kanh-
mow, situate in Pargana and Tebsil Bari; Taluqa Usri, situate in
Pargana Pirnagar, Tehsil Sitapur ; Taluga Hasnapur, sitoate in
Tehsil Biswan ; and Taluka Nimchaina, situate in Pargana Maholi,
Tehsil Misrikh, I desire and hereby pray that after my llaka
«Xistate) be maintained entire and undivided in my family, accord-
ing to the custom of ¢ Raj-gaddi’ and that the younger brothers
be entitled to receive maintenauce from the person in possession
of the estate (Gaddi-nashiu).

(Sd.) Bent Singn, Talugdar of Kanh-
8th March 1860, mow, &e., in Tehsil Bari.”
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“Oudh Estates’ Act,” I of 1869, the talng was sutered in the

No larther eorrespondence ensued, and afier the p.nfssing of the
first and second of the lists prepared in accouf

yance with the

- requirements of that Act; butnot in the third lis‘ib (which. lagt

includes talugs deseending by primogeniture.)

Beni Singh died on the 19th Septembar 1870, leavilng the three .
sons above mentioned. The eldest son, Maharaj Six\gh, having
been recognized by the revenne authorities as his sucipeasor, ob-
tained ¢ dakhil kharij,” or entvy of his name in the |settlement
record, as proprictor of the talug. This was opposed by the
second son, Ishri Singh, and pending the determination of the dis-
pate as to ¥ dukhil kharij,’”’ Maharaj Singh executed in favour of
his young brother, Baldeo Bingh, the following dooument, whicly
having been marked C iu the procoedings, is so referred to in their
Lovdships’ judgment.

%Y, Maharaj Singl, am the Talukdar of Kanhmow, §o., in
the Sitnpur Distxjict.‘

“ Whereas—I hold and enjoy possession of my cstate situate
in the Sitapur District, of which the Government revenue is
about Rs. 16,000, I, while in the enjoyment of sound health and
mind, without relnctance or cocrcion, assign (tamlik) the snid
property to my younger brother, Buldeo 8ingh, subject to the
following condition :~ -

“(1.) That during my lifetime, I shall hold and enjoy
possession of it; and thab after my death my aforesnid brother,
Baldeo Singh, shall hold and enjoy the same like myself;

“(2.) That whereas I am childless, should a legitimate:and
self-begotten child be born to me, it shall become the owner of
one-half of the estate, nod Baldeo Singh shall bo the owner of
the other half; .

“(8) That after my death, Banldeo Singh shall be bound,
like myself, to maintain and take care of my wife. Hence I have
written out these few words iu the way of n deed of assigument
(tamliknama) so that it may witness in future.. Dated- 28th.
June, 1871.” -

This document, C, was, on the 3rd July 1871, registered under
8. 41 (for the registrution of wills) of the Indian Registration Aok,
VI110£1871, which cawo into force on the 1stJuly of the same year, .
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On the l4th April 1872, Ishri Singli, the second son, brought
a snit agninst Mabarnj and Baldeo, claiming the talnq, He
set up a will in his favour, alleging it to have been executed by
the decensed -Beni Singh, on the 20th February 1860, shortly
before the submission of the reply by Beni Singh above set forth.
This suit was dismissed by the Deputy Commissioner of Sitapur
on the 8rd Ootober 1872, with a declaration that the alleged will
in favour of Ishri Singh was a fulse one, and that, Beni Bingh
having died intestate, Maharaj Singh bad become euntitled to the
talug under Act I of 1869, s. 22.

This was affirmed on appenl, and criminal proceedings having
been taken against Ishri Singh, for fraudulently using a false
document us trus, ss, 467, 471 (Indian Penal Code), he was con~
victed and sentenced to five years’ rigorous imprisonment. Mau-
haraj Singh died without issue on the 19th November 1879, and
Baldeo Singh, being recognized as his snccessor by the revenue
authorities, obtnined an order for ¢ dakhil kharij” in the settle~
ment record, in his name, on 20th December 1879, whereupon
he took possession of the talug, aud of the family estate, This
was opposed by Ishri Singh, who claimed as the brother next
in the succession to Maharaj Singh, and failing to get possession,
brought, in 1880, the present suit agninst Baldeo,

By his plaint, which was filed in the District Court of Slhapur,

the appellant claimed that the order of the Deputy Commissioner

of 20th December 1879, might be set aside; that document O,
of which he questioned the validity, might be declared void ; and
that possession of talug Kauhmow, the property mentioued in
schedule A of his plaint, might be decreed to himn, as being the
person entitled thereto on the death of Maharaj Singh, intestate,
and without issus, nnder the provisions of his father’s will of
8th March 1860, and clause 6 of 5. 22 of Aect I of 1869. He
also claimed possession of the family property, moveable and
. ‘immovenble, of which Maharaj Singh had died possessed, -being
that in schedule B, of the plaint, by right of succession, acoord-

ing to family custom, on the death of his brother, intestate. For

. the dofence, as regards the talug, it was insisted that the docu-
ment of the 8th March 1860 had no reference.to the succession
of brotheér to brother, but. only to that of Beni Singh’s son.to
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Beui Singh; that the will of Malaraj Singh, ‘decument C; was
valid under Aot I of 1860 ; that, as regurds all the family prq:
perty, Maharaj Singh’sright of succession had been settled -jn -
the prior litigation; and that Baldeo Singh was entltled to the
whole property.

This suit was transferred from the Court of the Deputy Qom
missioner of Sitapur to that of the District Judge of Liuaknow;
when it bad reached the stage of the fixing of the issues, which
were principally as to tho effect of the “tnmliknama,”. or docu:
ment of 28th June 1871, marked C; and as bo the title of the
plaintiff s eldest surviving brother of Maharaj Singh to succeed
both to the property in schedule A and in sohedule B, The
eighth issue raised the question of tho plaintiff’s title * by family
custom or inheritance,” and was afterwards altered by the
addition of these words, relating to his title, viz., ‘ to the pmperhy
in B, by inheritance, according to family custom.’”

- At the hearing, oral evidence as to the revoesation of the
dooument O, of the 28th June 1871; was oxoluded, nas bemg
mndnnasnb)e under 8. 57 of Act X of 1866, the Indian Sucoession
Act, or 8. 92-of Act I of 1872 (the Indian Evidence Act), whether
or not such evidence bore on the question of undue influence nt '
the making of the instrument. &

« The suit was dismissed by the District Jndge of Lucknow, and
on appoal the Judieinl Commissioner confirmed his judgment!
The latter held that tho document ©, of the 8th March 1860, had
no efect to take away the right to control the devolution of the
talug, which was given Dby s. 11 of the Qudh Estates’ Act tg
tho suceeding talnqdar, who had exercised that right in making:
0, the instrument of 28th" Juno 1871, which was a talugdar’s -
will within the contemplation of that Act. This will had hot
been executed under undue influence, nor had it been revoked, but’
it had been ncted on. The finding on the eighth issue, as above:
set forthy wns against the plaintiff, who waa found not to bave!
shown a better title to the ancestral family estate, including the!
ialng, than thoe dofoudant, in whose favor, nccordingly, & decree:
was mada, o

On this appenly—

M. d. T, Foodrofe appeared fox tlw appollaut,



794

1884

THAKUR
IsHRI
SINGH
o,
THAKUR
BaLDEO
SINGH,

THE INDIAN LAW REPORTS. [VOL. X.

No farther correspondence ensued, and after the passing of the
* Oudh Estates” Act,” I of 1869, the talnq was entered in the
first and second of the lists prepared in accordance with the

- requirements of that Act; but not in the third list (which last

includes talugs descending by primogeniture.)

Beni Singh died on the 19th September 1870, leaving the three
sons above mentioned. The eldest son, Maharaj Singh, having
been recognized by the revenue authorities as his successor, ob-
tained ¢ dakhil kharij,” or entry of his name in the settlement
record, as proprietor of the talug. This was opposed by the
second son, Ishri Singh, aud pending the determination of the dis-
pute as to ¢ dakhil kharij,”’ Maharzij Singh executed in favour of
his young brother, Baldeo Singh, the following document, which
having been marked C in the proceedings, is so referred to in their
Lordships’ judgment.

“1, Maharaj Singh, am the Talukdar of Kanbmow, &c., in
the Sitapur District.

“ Whereas—I hold and enjoy possession of my estate sitnate
in the Sitapur District, of which the Government revenue is
about Rs. 16,000, I, while in the enjoyment of sound health and
mind, without reluctance or coercion, assign (tamlik) the said
property to my younger brother, Baldeo Singh, subject to the
following condition :—

“(1) That during my lifetime, I shall hold and enjoy
possession of it; and that after my death my aforesaid brother,
Baldeo Singh, shall hold and enjoy the same like myself ;

(2.) '"That whereas I am childless, should a legitimate-and
self-begotten child be boru to me, it shall become the owner of
one-half of the estate, and Baldeo Siugh shall be the owner of
the other half;

6(8.) That after my death, Baldeo Singh shall be bound,
like myself, to maintain and take care of my wife. Hence I have
written out these few words in the way of a deed of assignment
(tamliknama) so that it may witness in future. Dated 28th
June, 1871.”

This document, C, was, on the 3rd July 1871, registered under
8. 41 (for the registration of wills) of the Indian Registration Act,
VIIIof 1871, which came into force on the lstJuly of the same year.
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cable to sechedule A. Referring now exclusively to A, neither
the document made by Beni Singh, on tho 8th Mareh 1860,
which was such a document as had been held to be tantamount
to a will—see Hurpurshad v. Skeodyal (1)—nor the documaent
C, executed by Maharaj Singh on 28th June 1871, operated to
depuve Ishri Singh of his right to succeed to the talng. As
to the first document, Beni Singh, i in declaring' that his estate
should descend iu the mode in which nnpmhbka propmty de-
seended Ly customn, did not thereby disinherit Ishri Singh, bns
had indicated a line of succession according to which that son
would be entitled to succced. As to the second document (C)
Maharaj Singh had not, in the “tamliknama™ C, made an
effective transfer. It was not a will within the meaning of
8. 2 of Act I of 1869, the Oudh Tstutes' Act. On the con-
trary, purporting to be a traunsfer inter vivos, it was invalid under
8. 17 of that Act, not having boen registered within one month:
from its date, aud there having been no delivery of possession
within six months. ‘

. The effeat of document O being thus got rid of, it followed
that Ishri Singh was tho legal snccessor to the talug, nceording to
his title by primogeniture, which was applioable to the schedules
both A and B. Buat document O, considerod as a will, could
not alter the character of tho succossion, which was determinable
according to the rulo presumed to prevail; and this had been
indieated in the former will of Boni Singh, referring to therule -
of descent.

It was further argued that, it being incorrect to argue from the
onse of the talng to that of the other family proporty, the eighth issue.
as altered did nobt raise all that was in contest between the:
parties. It was the duty of the Court to determine tlm Nsﬂ msuq'
see Arbuthnot v. Betts (2). W hat should have been put in lss»ue,
was not only custom, but the question of the operation of ordinar p4
Hindu law of inheritance upon the appellant’s eluim to the pro-
perty in schedule B, in the absence of any eustom; and t!us
would have given scope to the proposition that the family . estate :
being impartible tho existence of & prima fugie presumption- bhab '

(1) L. R, 3.L A, 269,
(2) ¢ B, L. 13, 274,
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it descended by the rule of primogeniture rested upon the
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general Hindu law. This proposition was maintainable, but it Tmaxoe

had not been bronght out upon the issue in the distinet manner
iu which it should have been. Moreover, oral evidence as to the

1BHRI
BmGB:

Trumm

fact of the alleged annulling of document C (assuming it not to Bauouo

hiave been a will), had been incorrectly rejected ; and whether it
was to be taken as a will, or a document: énter vivos, oral evidence
bearing on the question whether or not it was made under undue
influence, ought not to have been excluded. For the respondent
it was argued that tha impartibility of the estate did not carry
with it that the estate descended according to the rule of
primogeniture; and that there was no evidence to show that
the property, either in A or in B, descended to the eldest son
according to the custom of this family, The burthen was on the
plointiff. There was, on the contrary, some evidence tending
the other way. The evidence of the appellant himeelf, in the
litigation which went before this suit, when he stood in the
position of .a second-son, was that in this family- the eldest son
did not suceeed. The Courts below had rightly held that docu-
ment C was a valid instrument, and the Commissioner had
correctly decided that it operated as a talugdar’s will under Act
I of 1869, passing the proprietary wrightin the property in
schedule A" to. the respondent. As ‘regarded the property in
schedule B the appellant had not made out his title, either by
family ocustom, or under the ovdinary law of inheritance. Im-
- partibility implied descent to a single successor ; but there was no
'proof in this case, that primégeniture gave the rule, nor was
there any imp_lioation in favor of it. The views of Beni Bingh
had. beéen iu favor of a power of selection, the exercise of
which }ind -been-attempted in the making the doomment C;and

the e“yldeuce supported the right of the respondent to maintain -

‘hls possessmn.

M. 3 TV Woodroffe replied, argning that, even if 0 was Lield"

Y W}hd instrument, there .could ‘be no presumption’ (i the b=
sence of évidence) that the' ‘propexty jh B sgoompanied the talug
in A, and-that the succession to the whele family property went
to the talugdar. The descent of the talug was regulated by ex
© ' press. eqmtmeut and there was no reason why it should attract

SINGH.
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toit the othér family property. Lastly,even if the custom could,
on the whole case, be held to be that the family estates should
belong to a selected member of the family, there had been no
selection. However, this could uot arise, for there was enough
in the ecase to raise the presumption in favor of the rule of
primogeniture,

Their Lordships’ judgment was delivered by

St A. Hosrouse.—This case has been argued so recently
that the introductory facts need not be recapitulated. It will be
sufficient to bear in mind that the suit concerns property of
two classes—that comprised in list A and that comprised in list
B—to which quite different considerations apply.

With respect to the property in list A, the whole contro-
versy turns upon the validity and the character of the instru-
ment which is marked as exhibit C in the caunse, being an in-
strument executed on the 28th of June 1871, by Maharaj Singh,
for the purpose of effecting a transfer of the property contained
in it to Baldeo Singh the respondent. It will be convenient
first to consider the character-of the instrument, because certain
arguments were advanced against its validity depending entirely
on the hypothesis that it is a transfer operating ¢nfer wvivos, and
their Lordships have come to the opposite conclusion, namely,
that it must be considered as a will: '

_ The reasons for considering it to be a will are these: It
answers the definition of a will which is contained in s. 2
of Act I of 1869. It was registered as a will; and though
that may have been done at the instance of the Registrar, it
certainly was done with the full knowledge and assent of Maharaj
Singh. It provides for contingencies which are not ascertainable,
or may not be ascertained, until the death of the testator : for
instance, the contingency of his having a child ; which he had not
atthe time of the will, and the contingency of his leaving a widow
surviving him. It does not purport to give to anybody any posses-
sory or present interest until the death of Maharaj the donor.
And it makes a gift to the children of Maharaj, which, if it be
a deed of transfer operating at once, cannot take effect, because
no child was in existence; whereas, if itis a will, the gilt may
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perfectly well take coffect.  All those are very strong indicia of a
testamentary character; and the question is whether they are
overborne by evidence tending in the opposite direetion.

As regards judicial opinion, it may be observed that the
question of will or deed was an issne between Baldeo and Ishri
atter tho death of Maharaj, before the Deputy Commissioner of
Sitapur, upen the application for mutation of names; and he held it
to be clearly a will. The Judicial Commissioner in the present case
gives no opinion upon the point. The Distriet Judge thinks it
is a deed, thongh he says itis not very material whethei it is
held to be one or the other. His reasons for thinking it to
bo a deed are that the donor Maharaj uses the word “ tamlik’’
(“assign™) and calls his deed a “tamliknama,” and he has it
stamped as if it were a deed. Itappears that the stamp is not
exactly that which the instrument would bear if it were a deed
«of assignment, but the District Judge says it is not so far distant
from it, but that it earcvies to his mind a conviction that the stamp,
coupled with the use of the name, shows that Maharaj intended
something different from a will. Then he says thatit cannot
be a will, because it affects the property in the lifetime of
Mabaraj; but that seems to their Lordships to be an assump-
tion of the question. Of course if it affects the property in
the lifetime of Maharaj it cannot have a testantentary charactor,
but the very qnestion is whether it does affect the property in
the lifetime of Maharaj. The District Judge does not assign
any additional reason for thinking it does affect the property
in that way.

Mr. Woodrgfe in his argument relied very strongly upon
the use of the word ¢ assign,” and upon the reservation of a
life interest to the domor. No doubt both those circumstances
tend towards the corclusion to which Mr, Woodroffe wished to
lead their Lordships, but they are by no means conclusive. 1f
they lhad been the words of an English conveyancer preparing
an BEnglish instrument, they would have afforded a very strong
argument ; but the instrument was prepared by Lal Sundar,
and we must not comstrue with too great nicety, or assign too
much weight to the exnct words that he uses for a transfer of
property, as if he weve accurately weighing the difference

52
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between a testamentary instrument and oue operating inter vivps
We must romember that wills are comparatively mew in any
part of India, and are of more recent introduction in Oudl in
respect to this class of property. 8o with respect to the re-
gservation of a life interest. The will being not a very familiax
instrument to the people who prepare it or wbo sign it, the
testator often does express a great anxiety that he shall not be
considered to have parted with anything in his lifetime, and
their Lordships bhave seen here instruments which most un-
questionably were wills, and intended to operate as sueh, in
which nevertheless there bave been expressions upon the face of
them intimating that the {estator intends to remain the owner

of hiz property until be dies.

Upon the whole, therefore, looking at what are the substantial
characteristics of tho document which have been referred to,
setling aside meroe matters of form and what may be considered”
as technical expressions, their Lordships think that the reasons for
holding it to be a will have a decided preponderance evor those -
which would lead them to hold it to be a deed.

It remains to cousider the objections to the walidity of the
instrament considered as a will. First it was said that the
disposition made by it was beyond the power of Mablaraj Singh,
becanse the property was governed by a previous will or de-
claration, whichever it may he, of Beni Singh, dated the 8th
March 1860, which fixed a character upon the property that no
subsequent possessor could depart from. The answer to that
is that, Act I of 1869, s, 11, gives mot only to the oxiginal
talugdar, but to every heir and legatee of a talugdar, power
to transfer or to bequeath the estate which is gmuted to him,
It was suggested that . 11 s controlled by s 19, in wluch
there is a proviso-  that nothing berein contained ghall affoct
wills made before ilie passing of this Act.” But s 19 is for
the purpose of applying to wxlls made nnder Act 1 of 1869 a
number of seclions contained in the Indian Successwn Aot
and their. Lordships are of opinion that the proviso only apphea
to the seotions or provisions contained in s 19, and not to
those contained in the whole of Act I of 18G9,
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Then itis said that there was undue influence used to coerce 188
Maharaj Bingh. into executing the instrument. On that point ~Traxun
there is the finding of both the Courts below against thé éﬁgﬁ
appellant, and the sulject-matter is one on which this TRANTR
Board would be exceedingly reluctant to disturb concurrent find~ Binouo
ings of the Court below. But it is said that they ought to be Sa.
disturbed, because evidence of undue influence was tendered and
rejected. It becomes important then to see whether there was any
evidence tendered for the purpose of showing any undue influ~
ence. Itis not shown that any such evidenco was tendered,
excepting what is-called a revocation, or an attempt to revoke,
by Mabaraj, long after the dnte of the instrument in question.

Now of course it might hiappen that a revocation or an attempt to
revoke should be accompanied by eircumstances showing that
undue influence had been used in procuring the execntion of the
instrument or throwing light upon that question., Bni no such
circumstances are suggested. In the argument of counsel
nothing is spoken of but the bare fact of what is called the
revocation, which it is said is a relevant fact corroborative of
another relevant faot, viz.,, the undue influence. On the passage
which shows how the Court dealt with the matter the same
remark occwrs, And the reasons given for appealing to the
High Court seem to muke it quite conclusive that no other
evidence was tendered. There are two separate reasons—one re-
lating to undue influence and the other reluting to the revocation,
The one relating to undue influence uses this langunge: * From
the time when and the manner in which document O wers exe-
cuted, and the cirumstances under which such an nunatural and
unusual disposition of a valuable property was unuecessarily
made by Maharaj Singh, the presumptions and probabilities are
very strdng in support of the oral evidence adduced by the
plaintiff in proof of the document having been obtained by.
.menus of fraud, misrepresentation, coercion, and undue in-
fluence. That ruises the whole guestion” as to what oecuned at
the $ime when ‘the document. -was executed i and. no’ evxdence
Wns excluded on that paint. . Then, the ‘18th - veafon for appesl
“The lower Court is wrong in hm ing e'{cluded oral evxdenoe
'o[' the canoelhmon of thc docmneub C by’ Mwlnm.] Singh ;' m;a
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it goes’ on to argue that oral evidence of that fact was admissible,
So that it is quita clear that tho fact alone was to be proved by
{he rejected evidence, and it is impossible to suggest that the
fact standing slone would havo any beariug on undue influence
used on the excoution of the instrument.

A1l the other arguments against its validity, as to its return
into Maharaj’s hands, its cancallation, non-delivery of possession,

‘and so on, tarn upon the hypothesis that the instrument was a

transfor and not & will; and thereforo it is not necessary to

.muke any forther observations upon them. The consequence is
that all the objections to exhibit O fuil; and as to list A, the

suit must be decided against the appellant.

Now their Lordships come to list B, which comprises things
not affected by oxhibit C, With respect to that property there
was an alteration in the issuo settled by the firsb Court, and a
great deul of argumont was used to show that there ought to have
been no such alteration ; but it is quite clenr that the appellant
is not damnuified by it, whether it was right or wrong. If
he-could claim the whalo of the property, and when that was
decided against him could fall baock and claim half, he might
possibly le injured by tho alteration of the issuo; but he cannot
do that, bacause the impartibility of tho proporty is aund al-
ways has been common ground between bim and the respondent.
Trenting the property as impartible, the oase can be argued
in favour of tho appellant just ae well under the issue as it stands
as it conld be argued under the issuc as it was originully framed.

- Ag the issuo stands the argument is presented in this way :
Mr. Woodroffo says that as bebween Beni and his three sovs
thie latter take by way of unobstructed inheritance ; thab if
the property had been subject to tho ordinary law of the
Mitakshara,” on Beni's death the threo sons would have taken,
but it is an impartible property, and therefore the eldost. son .
Maharaj took the whole; on the doath of Mabaraj the question
comes, who is the heir to Beni; and again, the estate - being
impartible, tho eldest must take tho whole. And a passage was reni
from Mr. Mayne's ¢ Hindu Law,” roforring to authorities, and
snying thit in goneral such ostates—thal is, fmpartible estatos—.

-deseend hy the law of primogeniture.
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Now, however true it may be that, if there is absoiu(‘.ely
nothing to guide the mind to any other conclusion, an impartible
estate will descend according to the law of primogeniture, it is

impossible to say that there is no such guide in this case. As.

to the talug, there is a great deal of evidence to theeffeot that

the law of primogeniture has not prevailed. On the 20th

February 1860, Beni Singh, the then talugdar, being called upon
to state what the law of devolution of the estate is, says: ¢ The
usage established by preseription in pefitioner’s family is still
in foree ; namely, that out of several sons an able one had up
to this fime been selected and nominated as tanluqdar, without
reference to seniority” ; and then he prays that the Government
will select an able one. That is to say, according to him, the

law which is familiar to us under the name of Tsmistry, or some-'

thing very like it, prevailed in his family.

On the 8th March 1860 ‘Beni Singh execnted an instrument
by which he states his desire that after his desth his estate
shall be maintained in his family entire and undivided according
to the custom of Raj-gaddi, the younger brothers receiving main-

tenance from the Gaddi-nashin, the successor fo. the estate for
the time being. That document. is not without ambiguity, but:

it does not assert the law of primogeniture with olearness.

The next document is a parwana, issued by the Deputy Com--

missioner of Sitapur to Beni Singh on the 19th of Augnst 1861;
and it seems to have been issued becauge the Grovernment . had
not been told with exactitude what the rule of succession .was

or was to be. The parwana runs thus: “You are instructed

that if the rale of primogeniture or the custom of Masnad
Nashin be not in force in your family, it-is essentially necessary
that you should .execute a will naming . your successor therain.’”
Now Beni Singh does not reply to that, that the rule of primo~
geniture was in force in bis family, and therefore- he did not wish
"to execute a will ; but he- answers, “ in - complidnce wzbh your
ordér conveyed in the foregoing letter, I will execute my ‘wﬂl in
favour of an 'heir.” . Tt does not nppear that Beni Singh did

execute any will, but he promised to makea will on the footing.

. that the rule of primogeniture was not in force in his family.
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Tho nest act is the formation of the lists of falngdaries; angd
in that important operation we finl tho talugq entered, notin
lish 8, which contnins the primogenibure estates, bub in list 2,
which coutains tho estates which go to a single heir.

Now in all these proceedings it is the taluq, or the property com.
prised in list A, which is the main eobject, though statements are
made in general terms as to the custom of the family, Dut in 1872
asuit was instituted by Ishri, the prosent appellant, to recovor from
Maharnj Singh the talug, and also movenble property valned a
Rs. 84,000, Baldeo Singh was also mado a defendant to the suis,
so that whatever was decided in that suit was decided between
the parties to this appeal. The Rs. 84,000 would scem to come
undor the same cousiderations as the movenbles in list B {n the
present suit, It is observablo that in the prosent suit, list A con.
tains no movenbles at all. All the moveables arve in list 8;and
thotgh it is not so clear as might be wished, tho probability is
that the movenbles whioh were the subject of tho suit of 1872
were governed by the general enstom of the fumily.

In that sait Ishri flod o written statement in which he says:
“ Qn the 20th Tebruary 1860 plaintif’s father, by a will of
the same date”~meaning the statement made to the Govern-
ment—- slated the family usage regarding suceession, which
pluintiff's father desired to be followed after his death.” Then ho is
examined ; and in his examination ho says: “In my family the
eldost brother has never sucoceded to the talug;” and he gives
one or two instances to show that such is the fack, In giving
judgment the Deputy Commissioner of Sitapur observes that all
be bas to consider is the plaintilt’s title to the taluq Kanhmow.
He fakes a distinotion betwoen the considerations that apply to
the talng Kanhmow and the considerations that apply to Niwm-
clwion,—something which was the subject of o subsequent grant;
but he takes no distinetion between tho considerations that apply
to taluq Kanhmow and those which apply to the movenbles on
which ho is deciding. :

The case set up by Ishri principally consisted of a dooument'
which was hold to be forged ; aud it is remarkable that in that
documont he continues to put into Beni’s mouth the assertion of
the principle that the ablest person is to succeed; and-after
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extolling the intelligence and gravity of temper and other good
qualities of Ishri, Beni is made to say in the forged instrument
that he desires Ishri to succeed him in preference to Maharaj or

Baldeo. But the Deputy Commissioner of Sitapur dismissed the"

suit on the ground that, though there was evidence that it wag
the custom of the family for the most able to succeed, there was
no evidence that Ishri had been selected as such. Towards the
end of his judgment he says : ¢ There is no doubt that this was
the custom in most talugs in this district, and was probably the
custom of the smaller talugs in the greater part of Qudh. Wills
however at that time were unknown.”” .

"That seems very like a decision with regard to property other
than the talug, that Tanistry rather than primogeniture was
the governing rule of the family, Even if the decision concerns
the taluq alone, their Lordships consider that the Distriet Judge
in this case is quite right when he argunes from the law relating to
the talug to the law relating to all the other family property, and
says there is a presumption from the actual decisions relating to
the taluq that the family property followed the same law, or
rather, as he puts it accurately, there is no evidence to show thaf
. the other family property tollowed a line of devolution dlﬂ'erenﬂ

from that of the taluq. x

Whether the evidence would prove the onse a8 regards list B
in favoar of the respondent if he were the party olaming aund the

appellant were in possession, is not now the question. The ques~ -

‘tion is, whether the appellant, having the onws probandi on him
to show that primogeniture is the law of the family, has proved
'bis case ; and he certainly is very far indeed from proving his
‘case, the evideuce so far as it goes being the other way.

" The appellant, therefore, fails on all his points; and their
. Lordships will humbly advxae Her Majesty that the appeal be
- dismissed with costs.

.Appeal dzsmmecl

Bolicitors for the appellant : Meesrs. Watlcma & Lattey.
Solicitors for the respondent . M. W, Butcle. '
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