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earlier period th an  , lie  m ig h t o therw ise  have done, has liad the 
benefit of the  use o f  th e  m o n ey . B u t  th e re  ia n o th in g  ia  tho 
evidence to  support th is , o r  to  show  th a t i t  was th e  fac t, The 
question  m u st be l e f t  as i t  has beeu decided .

C onsequently  the  decision of th e  lo w e r C o u rts  o u g h t to  lie 
affirm ed, nnd  th e ir L ordsh ips w ill h u m b ly  adv ise  H e r  M ajesty 
to  affirm  it, and to  d ism iss tho  a p p e a l; an d  th e  appellant will 
pay  tlie costs o f  it .

Solicitors for the  a p p e l la n t : M r. T . I t .  W ilson .

Solicitors for the  responden t: M osers. W a tk in s  8f L a l t e y .

T llA K U n  1SHRI SINQFI ( P l a i n t i f f )  v. THAKUR B A L D E O  SINGH
(D e f e n d a n t .)

[O n  appeal from  the  C o u rt o f tho J u d ic ia l  C om m issioner o f  O udh.]

l'ho Oudh Estates' A c t I  o f  1869— W ill o f  a T a lu qdar— Customary rule 
o f succession, in a  fa m ily  to im partib le  vsta te~ P rim ogen itu re.

However true H may he that, if  there is absolutely nothing to guide to tiny 
other conclusion, impartible estate will descend in a family according to the 
rale of primogeniture, evidence may establish the unn.̂ 6 in ft family to be 
thnt) of BQveL'nl bodh, one Son, selected without/ referonoo to primogeniture,, 
succeeds to the impartible estate. Tho eldest of three brothers hnd tmooeeded 
ti) impnrtible family ontute, and to a tuluq aluo impartible, whiuli bud been, 
during the lifetime of their father, entered in the 11 rut and B<*oond, but not 
iu tbe third, of tlio lists prepared in conformity with #. 8 o f tlio Oudh Estates’ 
Act I of 1809. Before his (tenth, this eldest brother innde nn instrument 
registered ns a will, but UBing tlie word tnmlik," nnd stamped tin n dcwd 
whereby he gnve the taluq to tho third brother, reserving nn intorest on the 
whole for bis own life, and in bull for any son that might bo bom to liiiu 
with maintenance to hia wife on her becoming tv widow.

Held, with referonoo to tlio indicia of a testamentary clmnictor, there being 
provisions for contingencies which might uot be ascertained till tbe death of 
the nwlcer of the instrument, ns oompured with tlio techuicul niitttoi'8 attend* 
iiiK it, that tiiis instrument was not a transfer in ter vivotr, bub was a will, aud 
within the nbore Act.

Held, also, on tho objection thnt a will or declaration Hindu by the father 
]uid fixed a mode of dosumifc which could not be altered by hi« suuccsma', tlmt 
b. 11 of tho above Aot, giving to evory heir and legatee of a taluqdar power.

* P m e n ls  Lomd UxiAckbukN) Sib B, Fjjacocx, Sib R .  P, C olu iss, Wib 
11 L'oucu, and Siji A. IIoiuioube.
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to transfer, or t\o bequeath, liis estate, is not controlled by the proviso in s. 19, 
declaring that ncuhing in that section shall affect wills made before the 
passing of the Ac*.

The impartible/family property other than the taluq descending, like the 
latter to a single/ successor, one of these brothers, the question as to which 
of them that orle should be, depended on the custom of the family. On the 
evidence adduced as to the custom in this respect, the plaintiff, who was out 
of possession, and on whom, in tfrder to make out his title, was the burdeni 
of proving that the rule of primogeniture prevailed, failed so to do.

A p p ea l from a decree of tbe Judicial Commissioner of Oudh 
(19th March 1881), affirming a decree of the District Judge of 
Lucknow (3rd October 1880).

At the settlement of Oudh in 1858-59, the village lands of 
Kanhmow, Hasnapur, and Nimchaiua, iu tbe district of Faizabad, 
were treated as a taluq named Kanhmow, and settled with Tha- 
kur Beni Singh, who, in common witli the other taluqdars of 
Oudh, was requested iu July  1861, by the Chief Commissioner, 
to state what was the rule of succession in his family. Beni Singh, 
replied that the custom of his family was that the family estate 
should be held by one male member, selected for his fitness, and 
lie asked that after his death- the Government would select that 
one of his three sons, Tliakur Maharaj Siugh, Thakur Isliri Singh, 
and Thakur Baldeo Singh, whom it might deem most fit to suc­
ceed him.

That answer not having been considered satisfactory by the 
Government, on the 8th March 1860, Beni Singh submitted an­
other reply, which was as follows :

“ Whereas the British Government has granted to me, for gene­
ration after generation, the proprietary rights in the Ilaka Kanh­
mow, situate iu Pargana and 'l'ehsil B a r i; Taluqa Usri, situate in 
Pargana Pirnagar, Telisil Sitapur ; Taluqa Hasnapur, situate in 
Tehsil Biswan ; aud Taluka Nimchaina, situate in Pargana Maholi/ 
Telisil Misrikh, I  desire and hereby pray that after my llaka
• Estate; be maintained eutire and undivided in my family, accord­
ing to the custom of ‘ Raj-gaddi’ and that the younger brothers 
be entitled to receive maintenance from the person iu possession 
of the estate (Gaddi-nashiu).

(Sd.) B e n i S in g h , Taluqdar of Kanh-
8th M arch  1860. m ow, &c., iu Telisil Bari.5’
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1884 No fni'thor correspondence ensued, and after the parsing 0f (};e
1'hakub u Oudh Estates' Act,” I of 1869, the talnq was wnterod in the

Singh ®rs*: nn<l second of the lists prepared ia accov$anc0 with the
T h a k u r  ' re1ull‘ein0I,ts ° f  thnt A ct; hut not in the third liV|t (which . last
Baideo includes taluqs descending by primogeniture.)

Beni Singh died on the 3 9th Beptonibav 3870, lenviW  the three 
sons above mentioned. Tlie eldest son, Mnharnj Sing'll, having 
been recognized by the revenue authorities as his successor, ob­
tained “ dakhil khaiij,’’ or entry of his name in the !settlement 
record, as proprietor of tho taluq. This ivns opposed by the 
eecoud son, Ishvi Singh, and punding tho determination of tho dis­
pute aa to “ dakhil khary,”  Maharaj Singh executed in favour of 
his young brother, Baldeo Singh, the following document, which 
having been marked C iu tho procoedings, is so referred to in their 
Lordships’ judgmont.

“ I ,  M aharaj S ingh, am th e  T a lu k d ar o f  K anhm ow , &o., in 
th e  S itnpur D istrict.

“  W hereas— I  hold and enjoy possession o f  m y estate situate 
in  the S itnpur D istric t, o f w hich the  G overnm ent revenue is 
about R s . 1 6 ,0 0 0 ,1, while iu  the enjoym ent o f sound  health and 
m ind, -without reluctance or coercion, assign (tam lik ) the said 
property to m y yonnger brother, Baldeo S ingh , subject to  the 
following condition :—

" ( I . )  T h a t d u rin g  m y lifetime, X shall hold  and  enjoy 
possession  o f  i t  j  m id  th a t  a fter m y death  m y aforesnid brother, 
Buldeo Singh, shall hold and enjoy tho snm e like m y se lf ;

“  (2.) T h a t whereas I  am  ehildleHfi, should a  leg itim ate  and 
self-begotten child be born to  me, i t  ahull become tho ow ner of 
one-half o f the estate, aud B aldeo S iu g h  shall bo the ow ner of 
the other h a lf ; ,

“  (8.) T h a t after m y death , Baldeo S ingh  shall be bound, 
like  myself, to  m aintain  and take care of m y wife. H ence  I  havo 
w ritten  o u t these few w ords iu  th e  w ay of a  deed o f  assignm ent 
(tam liltnam a) so th a t i t  m a y  w itness in  fu tu re . D ated  28th 

Ju n e , 1871 .”
T his docum ent, C, wns, oa  the  3rd  J u ly  1871, reg istered  under 

s. 41 (foe the reg istra tion  o f  wills) o f  tho In d ian  R eg istra tion  A o t, 

V I I I  o f  1871, which carao in to  force on the 1st J u ly  of the sam e year.

7 9 4  THE INDIAN LAW BEPORTS. [VOL. X.
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On the 14th April, 187*2, Ishri Singh, tlie second boh, brought IBB 4
a suit against Maharnj and Baldeo, claiming tlie taluq. He T haoth

set ap a will in his favour, alleging ifc to have been, executed by sinsh

tlie deceased *Beni Singh, on the 20th February 1860, shortly
before the submission of the reply by Beni Singh above set forth. Baldiso

. . o S ih sh .This suit was dismissed by the Deputy Commissioner of Sitapur
on the 3rd Ootober 1872, with a declaration that the alleged will
iu favour of Ishri Singh was a false one, and that, Beni Singh
having died intestate, Maharnj Singh bad become entitled to the
tulnq under Act I  of 1869, s. 22.

This wns affirmed on appeal, and criminal proceedings having 
been taken against Ishri Singh, for fraudulently using a false 
document a& true, 6s. 467, 471 (Indian Penal Code), he was con­
victed and sentenced to five years' rigorous imprisonment. M a­
harnj Singh died without issue on the 19th November 1879, and 
Baldeo Singh, being recognized as his successor by the revenue 
authorities, obtained an order for “ dakhil khavij” in the settle­
ment record, in his name, on 20th December 1879, whereupon 
l>e took possession of the taluq, aud of the family estate. This 
was opposed by Isliri Singh, who claimed as the brother next 
in the succession to Maharnj Singh, and failing to get possession, 
brought, in 1880, the present suit against Baldeo,

By his plaint, which was filed in the District Oourt of Sitapur, 
the appellant claimed that the order of the Deputy Commissioner 
of 20th December 1879, might be set aside; that document O, 
of which he questioned the validity, might be declared void; aud 
that possession of taluq Knuhmow, the , property mentioued in  
schedule A of liis plaint, might be decreed to  him, as being the 
person entitled thereto on the death of Maharaj Singh, intestate, 
and without issue, nnder the provisions of his father's will of 
8th March i860, and clause 6 of s. 22 of Act I  of 1869. He 
also claimed possession of the family property, moreable. and 
immoveabley of which Maharaj Singh had died possessed, being 
that iu schedule B, of the plaint, by right of succession, accord­
ing to family custom, on the death of his brother, intestate. J ’or . 
the defenoe, as regards the taluq, it was insisted that .the docu­
ment of the 8th March 1860 had no reference - to the succession 
of brother to brother, but . only to that of Beui Siugh’s son to
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Bern S inghj thnt tlie will of Malmraj Singh, document C; fras 
v«li<l uuder Aot I  of 1869 ; tlmt, as regards nil the family proi 
perty, M aharaj Singh’s right of succession lmd been settled in 
tlie prioik litiga tion ; and that Baldeo Singh was entitled to the 
whole property.

Thia suit was transferred from the Court of the Deputy Court* 
missioner of Sitapur to that of the D istrict Judge of Lucknow; 
when i t  bad reached the stage of the fixing of the issues, which 
■Were principally as to tho effect of the {< tnmliknama/* or docu­
ment of 28th June 1871, marked 0 ;  and as to the title of thd 
plaintiff as eldest surviving brother of Maharaj Singh to succeed 
both to the property in  schedule A nnd in schedule B. The 
eighth issue raised the question of tho plaintiff's title u by family 
custom or inheritance/* and was afterwards altered by the 
addition of these words, relating to his title, viz., u to the property 
iu B, by inheritance, according to family custom.”

A t the hearing, oral evidence its to the revocation of thcr 
dooumenfc 0 , of the 28tli June 1871, was excluded, as being 
iu Admissible under s. 57 of Act X  of 1665, the Indian Succession 
Act, or s. 92 of Act I  of 1872 (the Indian Evidenoe Aot), whether 
or not suoh evidence bore on tho question of undue influence at 
the malting of the instrument.
' The suit was dismissed by the District Judge of Lucknow, and 
on appeal tho Judicial Commissioner confirmed his judgment? 
The latter held that llio document 0 , of tho 8th March I860, had* 
no effect to tnko away the right to control tho devolution of tlio* 
tuluq, which was givou by s. 11 of the Oudh Estates’ Aot to 
tlio succeeding taluqdar, who had exercised that right in milking 
C, the instrument of 28th Juno 1871, which was a taluqdar’a 
will within the contemplation of that Aot. This will had »iot: 
been executed under undue influence, nor had it been revoked, but' 
it had lieen acted on. The finding on the eighth issue, aa above* 
sot forllj, was against the plaintiff, who was found not' to havo- 
shown ii. better title to the ancestral family estate, including the*’ 
tuluq, than the dofaudant, iu whoso favor, accordingly, ft decree; 
was mada.

On this appeal,—
.M r ,/ .  T. ffoodrtiff'e appeurod fqr the appellant.
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No further correspondence ensued, and after the passing of the 
“ Oudh Estates' Act,” I of 1869, tlie tnlnq was entered in the 
first and second of the lists prepared in accordance with the 

• requirements of that A ct; but nofc in the third list (which last 
includes taluqs descending by primogeniture.)

Beni Singh died on tbe 19th September 1870, leaving the three 
sons above mentioned. The eldest son, Maharaj Singh, having 
been recognized by the revenue authorities as his successor, ob­
tained “ dakhil kharij,” or entry of bis name in the settlement 
record, as proprietor of the taluq. This was opposed by the 
second son, Ishri Singh, aud pending the determination of the dis­
pute as to M dakhil kharij,”  Maharaj Singh executed iu favour of 
his young brother, Baldeo Singh, the following document, which 
having been marked C in the proceedings, is so referred to in their 
Lordships’ judgment.

“ I, Maharaj Singh, am the Talukdar of Kanhmow, Ac., in 
the Sitapur District.

“ Whereas—I hold and enjoy possession of my estate situate 
in the Sitapur District, of which the Government revenue is 
about Rs. 16,000, I, while in the enjoyment of sound health and 
mind, without reluctance or coercion, assign (tamlik) the snid 
property to my younger brother, Baldeo Singh, subject to the 
following condition :—

“ (1.) That during my lifetime, I  shall hold and enjoy 
possession of i t ; and that after my death my aforesaid brother, 
Baldeo Singh, shall hold and enjoy the same like myself;

“ (2.) That whereas I  am childless, should a legitimate and 
self-begotten child be boru to me, it shall become the owner of 
one-half of the estate, aud Baldeo Siugh shall be the owner of 
the other half;

<f(3.) That after my death, Baldeo Singh shall be bound, 
like myself, to maintain and take care of my wife. Hence I  have 
written out these few words in the way of a deed of assignment 
(tamliknama) so that it may witness in future. Dated 28th 
June, 1871.”

This document, C, was, on the 3rd July 1871, registered under 
s. 41 (for the registration of wills) of the Indian Registration Act, 
V II I  of 1871, which came into force ou the 1st July of the same year.
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cable to schedule A. Referring1 now exclusively to A,, neither 
tlie document mado by Beni Singh, on tho titli March 1860, 
which was sucli a document aa had been hold to be tantamount 
to a will—see Hnrpnrshid  v* 8 heodyal (1)— nor the document
C, executed by Maharnj Singh on 28th June  1871, operated to 
deprive Isliri Singh of hia right to succeed to the tnlnq. As 
to the first document, Beni Singh, in declaring that liis estate 
should descend iu the mode in which impartible proporty de­
scended by custom, did not thereby disinherit Ishri Singh, but 
hud indicated a line of succession according to which that son 
would be entitled to succoetl. As to tho bcicoikI document (C) 
Maharaj Singh had nofc, in the “ tamliknanm”  0 , made an 
eftectire transfer. I t  waa not a will within the meaning of 
s, 2 of Act I  of 1869, the Oudh Estates' Act. Ou the con­
trary, purporting to be a transfer inter vivo*, it was invalid under 
s. 17 of that Aot, nofc having been registered within one month, 
from its date, aud there having beeu no delivery of possession 
withiu Bix months.
. The effeefc of dooument 0  being thus got rid of, ifc followed 
thnt Ishri Singh was tho legal successor to the taluq, according to 
his title by primogeniture, which was applicable to the schedules 
both A and B. But document 0 , considered as a will, could 
not alter the character of tho succossion, which was determinable 
according to the rule presumed to prevail; and this had been 
indicated in the former will of i3oui Singli, referring to the rule 
of doscent.

I t  was further argued that, it  being incorrect to  argtto from tha 
case of the taluq to that of the other family proporty, the eighth issue, 
as altered did not raise all that was in contest between the 
parties. I t  was the duty of tho Court to determine the Teal isBu$ 
see Arhuthnot v. Betts  (2). W hat should have been put-in iss4ja, 
was not only custom, but the question o f  tlie operation o f ordinary. 
Hindu law of inheritance upon the appellant’s claim to the pro­
perty iu schedule B, in the absence of any custom j and v.this 
would have given scope to the proposition that the family estate 
being impartible tho existence of a primA faoie  prasmnptiou that

( ) )  L. H., 3 f. A., 269,
(8) 0 ii. L. If., m .



VOL. X.] CALCUTTA SERIES. T99

it descended by tlie rule of primogeniture rested upon the 
general Hindu law. I’hia proposition was maintainable, b u t i t ” 
had not beeu brought out upon the issue in the distinct manner 
iu which it should have been. Moreover, oral evidence as to the 
fact of the alleged annulling of document 0  (assuming it not to 
have been a will), had been incorrectly rejected; and whether it 
was to be taken as a will, or a document inter vivos, oral evidence 
bearing on the question whether or not ifc was made under undue 
influence, ought not to have been excluded. For the respondent 
it was argued that the im partia lity  of the estate did not carry 
with i t  that the estate descended according to the rule of 
primogeniture; and that there was no evidence to show that 
the property, either in  A or in B , descended to the eldest son 
according to the custom of thia family. The burthen was on the 
plaintiff. There was, on the contrary, some evidenoe tending 
the other way. The evidence of the appellant himself, iu  the 
litigation which went before this suit, when he stood in the 
position of a second son, waB that in this family the eldest son 
did uot succeed. The Courts below had rightly held that docu­
m ent 0  waa a valid instrument, and the Commissioner had 
correctly decided that it operated as a taluqdur’s will under Act 
I  of 1869, passing the proprietary righ t in the property in  
schedule A to- the respondent. As regarded the property in, 
schedule B the appellant had not made out hiB tith», either by 
family custom, or under the ordinary law of inheritance. Iin- 
pavtibilily implied descent to a single successor ; but there was no 
proof in this case, th a t primogeniture gave the rule, nor was 
there any implication in favor of it. The views of Beni Singh 
had . been iu .'favor of a power of selection, the exercise of 
wluoh had been attempted in the making the dooument C ; and 
the eyideiafie supported the right of the respondent to maintain 
"hie possession.
’! Mr. J .  T. Woodrofe replied, arguing that, even if  0  was lield 

a  fi^id instrum ent, there could be no presumption (iu the ab­
sence of evidence) that the property in  B acoorhpauied the taluq 
in A, and that the succession to the whole family property went 
.to the taluqdar. The descent of the taluq was regulated by ex 
press euactmeut; nnd there was no reason why it should attract
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to it the other fam ily property . Lasfcljyeven i f  the custom  could, 
on the whole case, be held to be that the fam ily estates should 
belong to a selected m em ber of the fam ily, there had been no 
selection. However, this could u ot arise, for there was enough  
in the ease to raise the presum ption iu favor o f the rule of 
prim ogeniture.

Their Lordships’ jud gm ent was delivered by

S i r  A . H o b h o u s e .— This case has been argued so recently  
that the introductory facts need not be recapitulated. I t  will be 
sufficient to bear in  mind that the su it concerns property of 
two classes— that comprised iu list A  and that comprised iu list 
B — to which quite different considerations apply.

"With respect to the property in list A , the whole contro­
versy turns upon the valid ity a,nd the character o f the instru­
m ent which is m arked as exh ib it C in the cause, being an in ­
strum ent executed on the 28th  o f  June 1871, by Maharaj S in gh , 
for the purpose of effecting a transfer o f  the property contained  
in  it to  Baldeo S ingh the respondent. I t  will_ be convenient 
first to consider the character of the instrum ent, because certain  
argum ents were advanced against its valid ity depending en tirely  
on the hypothesis that it is a transfer operating inter vivos, and 
their Lordships have com e to the opposite conclusion, nam ely , 
that it m ust be considered as a will;

The reasons for considering i t  to be a w ill are th e s e : Ifc 
answers the definition o f  a w ill which is contained in s. 2 
o f  A ct I  o f  18.69. I t  waa registered as a w ill;  and though  
that m ay have been done a t the instance o f the R egistrar, it  
certainly was done with the full know ledge and assent o f Maharaj 
S ingh . I t  provides for contingencies which are not ascertainable^ 
or may not be ascertained, u ntil the death o f the te s ta to r : for 
instance, the con tingency of his h aving  a child ; which he had not 
a t th e t i in e o f  the w ill, and the contingency o f his leaving a widow  
surviving him. I t  does not purport to g ive to anybody any posses­
sory or present in terest until the death o f Maharaj the donor. 
A nd it  m akes a g ift to the children o f Maharaj, which, i f  it  be 
a deed of transfer operating at once, cannot take effect, because 

no child was iu ex isten ce; w hereas, if  it  is. a w ill, the g ift  m ay
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perfectly well take effect. A ll those are very strong indicia of a 
testamentary character; and the question is whether they are 
overborne by evidence tending1 in the opposite direction.

As regards judicial opinion, it  may be observed that the  
question o f  will or deed was an issue between Baldeo and Ishri 
alter the death o f Maharaj, before the D ep uty  Comm issioner of 
Sitapur, upon the application for m utation of nam es ; and he held it 
to be clearly a w ill. The Ju dicia l Comm issioner in the present case 
g?res no opinion upon the point. The D istrict Ju d ge thinks ifc 
is a deed, though he says i t  is  not very material whether it is 
held to be one or tlie other. H is  reasons for th inking it  to  
bo a deed are that the donor Maharaj uses the word “ tamlik”  
(“assign” ) and calls his deed a “  tam liknam a,” and he has it 
stamped as if  it  w ere a deed. I t  appears that the stamp is not 
cxactly that which the instrument; would bear i f  it  were a deed 

•of assignm ent, but the D istrict Ju dge says it  is not so far distant 
from it, but tbat it  carries to his mind a conviction that tlie stam p, 
coupled with the use o f the m in e , shows that Maharaj intended  
som ething differeut from a w ill. Then he says that it  cannot 
be a will, because it affects the property in the lifetim e of 
M aharaj; but that seem s to their Lordships to be an assump­
tion of the question. O f course i f  it  affects tho property in 
the lifetim e of Maharaj it cannot have a testam entary character, 
but the very question is whether it  does affect the property iu  
the lifetim e o f Maharaj. The D istrict Ju dge does not assigu  
any additional reason for th inking it  does affect the property 
in that way.

Mr. Woodroffe iu  h is argum ent relied very strongly upon 
the use o f the word “ assign ,” and upon the reservation o f a 
life in terest to th e  donor. N o  doubt both those circum stances 
tend towards the cor:elusion to  w hich M r. Woodroffe wished to 
lead their Lordships, but they are by no means conclusive. I f  
they had beeu the words o f an E nglish  conveyancer preparing 
au E nglish  instrum ent, th ey  would have afforded a very strong  
argum ent; but the instrum ent was prepared by Lai Sundar, 
aud w e m ust not construe w ith  too great nicety, or assign too 
much weight to the exact words that he uses for a transfer of 
property, as if  he were accurately w eigh ing the difference
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1881 betw een  a  te s ta m e n ta ry  in s tru m e n t nnd  one  o p e ra tin g  in te r  v iv o s

S 'h a k t t r  W e  m u s t rom em ber tb a t  w ills a re  c o m p a ra tiv e ly  new  in  nny
SisftH Pal't  of In d ia , nnd a re  o f m ore  re c e n t in tro d u c tio n  in  O udh  in

T h a k u r  re®Pec  ̂ ^ i s  c âs9 pi'0pei'ty* S o  w ith  reBpect to th e  re- 
Bai.»eo serv a tio n  o f  a  life  in te re s t. Tho w ill b e in g 1 nofc a  v e ry  fam iliar
S in g h , in s tru m e n t to  tbo  people w bo p rep a re  i t  o r w bo  s ig n  it ,  tlie

te s ta to r  often  does express a  g re a t  a n x ie ty  tb a t  b e  shall uot be 
co nsidered  to  have p a rted  w ith  a n y th in g  in  b is  life tim e, and 
th e ir  L o rdsh ips have seen h ere  in s tru m e n ts  w h ic h  m o st un­
q u estio n ab ly  w ere w ills, a n d  in ten d ed  to  o p era te  as such , in  
w hich nevertheless th e re  have been expressions upon  tlie  face o f  
th em  in tim a tin g  th a t  th e  te s ta to r  in te n d s  to  re m a in  th e  ow ner 

o f  hia p ro p e rty  u n til  be dies.

U pon  th e  w hole, th e re fo re , lo o t in g  a t  w h a t a re  th o  su b stan tia l 
ch a rac teristics o f  tbo  d o cu m en t w hich  h av e  been re fe rred  to , 
se ttin g  aside m ere m a tte rs  o f  form  an d  w h a t m ay  be  considered* 
as techn ica l expressions, th e ir  L o rd sh ip s  tliinlc th a t  tb e  reasons for 

b o ld in g  i t  to  be a  w ill have a  decided p rep o n d eran ce  ev o r those, 
w h ich  w ould lead  them  to  bo ld  ifc to  be a  deed.

I t  rem a in s  to  consider th e  ob jec tions to  th e  v a lid ity  of tho  
in s tru m e n t considered as a  w ill. F i r s t  i t  w as sa id  th a t  th e  
d isposition  m ade by i t  w as beyond  tbe pow er o f  M a h a ra j S ingh , 
because th e  p ro p e rty  w as governed  by a  p rev io u s w ill or de­
clara tion , w hichever i t  m ay  be, o f  B e n i S in g b , d a ted  th e  8 th  
M a rc h  I8 6 0 , w hich fixed a  ch a rac te r upon  th e  p ro p e rty  th a t  n o  
subsequen t possessor cou ld  d e p a rt from . T h e  an sw er to  th a t  
is th a t ,  A c t I  of 1 8 0 9 , b. 11, g iv es  n o t o n ly  to  th e  o rig inal 
ta lu q d a r , b n t to every  h e ir  an d  leg a tee  o f  a ta lu q d a r , power 
to  tra n s fe r  o r  to  b equea th  th e  e sta te  w hich  is  g ra n te d  to  h im . 
I t  waB suggested  th a t  b. 11 is contro llud  b y  s. 1 9 , in  w hich 
th e re  is  a  proviso- u  th a t  n o th in g  hero in  co n ta in ed  Bliall affect 
w ills m ade before  the  p ass in g  o f  tb is  A c t."  B u t  s. 19  is  for 
tb e  purpose  o f a p p ly in g  to  w ills m ad e  n n d e r  A c t I  o f  1869 a 
n u m b er o f  sections co n ta in ed  in  tho In d ia n  S uccession  A c t  ; 
and  their. L o rd sh ip s  a re  o f  opinion th a t  th e  p rov iso  on ly  applies, 
to  th e  sec tions o r  p rovisions con ta ined  in  s, 1 9 , a n d  n o t to  
tho se  con tained  in  the  whole o f  A c t I  o f  1869.

802 THE INDIAN LAW REPORTS. [VOL. X.



VOL. X.] CALCUTTA SERIES. 803

Then it is said that there was undue influence used to coerce 
Maharaj Singh into executing the instrument. Ou that point 
there ia the finding of both the Courts below against the 
appellant, and the subject-m atter is one on which this 
Board would be exceedingly reluctant to disturb concurrent find­
ings of the Court below. But it is said that they ought to bo 
disturbed, because evidence of undue influence was tendered and 
rejected. I t  becomes im portant then to see whether there was any 
evidence tendered for the  purpose of showing any undue influ­
ence. I t  is not shown that any such evidenco was tendered, 
excepting what iscalled a revocation, or an attempt to revoke, 
by M aharaj, long after the date of the instrum ent in question. 
Now of course it might happen that a revocation or an attem pt to 
revoke should be accompanied by circumstances showing that 
undue influence had been used ia procuring tbe execution of the 
instrum ent or throwing light upou that question. But no such 
circumstances are suggested. In  the argument of counsel 
nothing is spoken of but tbe bare fact of what is called the 
revocation, which i t  is said is a relevant fact corroborative of 
another relevant fact, viz., the undue influence. Ou the passage 
whioh shows how the Court dealt with the m atter the same 
remark occurs. And the reasons given for appealing to the 
High Court seein to make it quite conclusive that no other 
evidence was tendered. There are two separate reasons—one re­
lating to undue influence and the other relating to the revocation. 
The one relating to undue influence uses this l a n g u a g e “ From  
the time when and the manner in which document C was exe­
cuted, and the cirumstiuioes under which such an unnatural and 
unusual . disposition of a valuable property was unnecessarily 
xniule by Maharaj Siugh, tlie presumptions and probabilities are 
very strdng iu support of the oral evideuoe adduced by the 
plaintiff in proof of the document having beeu obtained by  
means of fraud, misrepresentation, coercion, and undue in­
fluence. That raises the whole question as to what occurred at 
the time when the document, w as executed ; and. no evidence 
was excluded on that point, . Then .the 18th reason for appeal 
i s : “ The lower Court is wrong in having excluded oral evidenoe 
of the cancellation of the document C by Muharaj Singh j” unci

1834
Thakou  

ISTIBI' 
SiNGH 

V.
Thakus
ISA.LDKO
Si n g h .



804 the  'Ind ia n  law  reports. [Vol. x.

1884

1'iuxvn  
Isinti 
S i n  G ii 

o.
T h a k p k
B a l d e o
SIN 0JI,

i t  goes on to a rg u e  th a t  o ra l evidence o f  th a t  fa c t was admissible. 
So th a t  i t  is qu ite  c lea r th a t  tlio fao t alone was to  be proved by 
th e  rejected  evidence, an d  i t  is im possib le  to  su g g e s t th a t tlie 
fac t s ta n d in g  alone w ould  havo a n y  h e a r in g  o n  u n d u e  influence 
used on tlie  exeoution o f th o  in s tru m e n t.

A ll th e  o ther a rg u m en ts  a g a in s t i ts  v a lid ity , as to its return 
in to  M aharaj’s h an d s, its  can ce lla tio n , n o n -d e liv e ry  o f possession, 
and  bo on, tu rn  u p o n  the h y p o th esis  th a t  th o  in s tru m e n t was a 
tra n sfe r  au d  u o t a w i l l ; and  theroforo i t  is n o t necessary to 
■make an y  fu r th e r  observations u p o n  th em . T h e  consequence is 
■that all th o  objections to  ex h ib it 0  fo i l ; a n d  as to  lis t A, the 
su it m ust be decided a g a in s t th e  appellan t.

H ow  th e ir  L ordsh ips oomo to  l is t JB, w hich  com prises th ings 
no t affected by  o x h ib it C . W ith  re sp ec t to  t h a t  p roperty  them  
■vvas an  a lte ra tion  in  th e  issue  se ttle d  by th o  f i r s t  C ourt, and a 
g re a t  deal of a rg u m o n t w as used  to show  th a t  th e re  o u g h t to have 
been no such  a ltera tion  ; b u t  i t  is  q u ite  c lear th a t  th o  appellant 
is  n o t damnified b y  i t ,  w h e th e r ifc was r ig h t  o r wrong.. I f  
•he cou ld  c laim  the wholo o f th e  p ro p e r ty , a u d  w hen th a t was 
decided a g a in s t h im  could fall baok and claim  half, lie m igh t 
■possibly he in jured b y  tho  a lte ra tio n  o f tbo  isau o j b u t  ho cannot 
do th a t ,  bocause th e  im p a r t ia l i ty  o f  tho p ro p e rty  is au d  al­
w ays has been com m on g ro u n d  betw een him  a n d  the  respondent. 
T re a tin g  th e  p ro p erty  as im p artib le , th o  caso  can  be argued 
in  favour o f  th o  a p p e lla n t ju s t  as w ell u n d e r th e  issue aa i t  stands 
as i t  could bo a rg u ed  u n d e r th e  issu e  as i t  w as o rig in a lly  fram ed.

A s th e  issue s ta n d s  th e  a rg u m e n t is  p resen ted  in  th is  way : 
Mi*. W oodroffo says th a t  as be tw een  B eni a n d  h is  th ree  sous 
th e  la t te r  ta k e  b y  w ay  of u n o b stru c ted  in h e rita n c e  j th a t if 
th e  property  h ad  been  su b jec t to  tho o rd in a ry  law  o f th e  
M itak sh a ra , on B en i’s d eath  tho  th ree  sons w ould  have taken , 
b n t  i t  is  au im p a rtib le  p ro p e rty , an d  th erefo re  th e  eldost son 
M alnm y took tho w h o le ; on  th e  d ea th  o f  M a h a ra j th e  question 
com es, who is tho h e ir  to  B e n i ; and  a g a in , th e  e s ta te  be ing  
im p artib le , tho eldest m u st tak e  th e  w hole. A n d  a  passage w as read  
from  M r. M ay  lie 's  t( H in d u  L aw ,”  re fe rrin g  to  a u th o ritie s , an d  
sa y in g  th a t  in  goueral suoh e s ta te s— th a t  is, im p a rtib le  e s ta te s— , 

descend b y  tho law  o f p rim o g en itu re .
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N o w , how ever trn e  ifc m a y  be tlm t, i f  there  is  ab so lu te ly  
n o th in g  to  g u id e  th e  m in d  to  a n y  o th e r  conoluaion, a u  im p a rtib le  
e s ta te  w ill descend  acc o rd in g  to  th e  law  o f p rim o g e n itu re , i t  is  
im possible to  say  tb a t  th e re  is  n o  su c h  g u id e  in  th is  case. A s  
to  th e  ta lu q , th e re  is a g r e a t  deal o f  ev idence to  th e  effeo t th a t  
th e  law  o f p r im o g e n itu re  has n o t  p revailed . O n  th e  2 0 th  
F e b ru a ry  I8 6 0 , B eni S in g h , th e  th e n  ta lu q d a r , b e in g  ca lled  u p o n  
to  s ta te  w h a t th e  law  o f  d ev o lu tio n  o f  th e  e s ta te  is , say s  : te. T h e
u sa g e  e stab lish ed  b y  p re sc rip tio n  in  p e titio n e r 's  fam ily  is s till  
in  force ; n a m e ly , t h a t  o u t o f  sev era l sons an  a b le  one  h a d  up  
to  th is  tim e  been selected  an d  n o m in a ted  as ta lu q d a r , w ith o u t 
re ference  to  se n io r ity ”  ; an d  th e n  h e  p ra y s  th a t th e  G o v e rn m e n t 
w ill se lec t a n  ab le o n e . T h a t is to  s a y , a cco rd in g  to  h im , th e  
law  w h ich  is  fam ilia r to  u s  u n d e r  th e  n a m e  o f  T a n is try , o r som e-; 
th in g  v e ry  like  ifc, p rev a iled  in  h is fam ily .

O n th e  8 th  M arch  1860  B eni S in g h  ex ecu ted  an  in s tru m e n t 
b y  w h ioh  h e  s ta te s  h is  d e s ire  th a t  a fte r  h is d e a th  h is  e s ta te  
sh a ll b e  m a in ta in ed  in  h is fam ily  e n tire  a n d  u n d iv id ed  acco rd in g  
to  th e  custom  o f R a j-g ad d i, th e  y o u n g e r  b ro th e rs  rece iv in g  m a in ­
te n a n c e  from  th e  G a d d i-n a sh iu , th e  successor to- th e  e s ta te  foiv 
th e  tim e  b e in g . T h a t  docu m en t is  n o t w ith o u t a m b ig u ity , bu t; 
i t  does n o t a sse rt th e  law  o f  p r im o g e n itu re  w ith  c lea rn ess .

T h e  n e s t  do cu m en t is  a  p a rw an a , issued  b y  th e  D e p u ty  C om ­
m issioner o f  S ita p u r  to  B e n i S in g h  ou  th e  1 9 th  o f  Augnsfc 1 8 6 1 'j 
an d  i t  seem s to  h av e  been issu ed  because  the G o v e r n m e n t . h a d  
n o t  been  to ld  w ith  ex ac titu d e  w h a t th e  rule o f  succession  w as 
or w as  to  be. T h e  p a rw a n a  ru n s  t h u s :  “ Y o u  are  in s tru c te d , 
th a t  i f  th e  ru le  o f  p r im o g e n itu re  o r  the  custom  o f M a sn a d  
N a s h in  be n o t in  force in  y o u r fam ily , i t  is  e sse n tia lly  n eo essa ry  
t h a t  y o u  shou ld  ex ecu te  a  w ill n a m in g  . y o u r su ccesso r th e re in ;”  
N o w  B en i S in g h  does n o t  re p ly  to  th a t ,  thafc th e  ru le  o f  p r im o ­
g e n itu re  was i n  fo rce  in  bis fam ily , an d  th e re fo re  he  d id  n o t  w ish  
to  execu te  a  will 5 b u t  he  an sw ers , “  iu  co m pliance  wifch youv 
o rd e r  conveyed in  th e  fo reg o in g  le t te r ,  I  w ill ex e c u te  m y  w ill in  
fa v o u r  o f  a n  h e ir.”  Ib  does n o t ap p ear th a t  B e n i S in g h  d id  
e x e c u te  a n y  w ill, b u t  h e  p ro m ised  to  m ake a  w ill o n  th e  fo o tin g  
t h a t  th e  ru le  o f  p r im o g e n itu re  w as n o t in  force in  h is  fam ily .
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The next aot ia the formation of tho lists of talnqdaries; and 
in that important operation wo fiuil tho tnlnq entered, not in 
list 3, which oontaius the primogeniture estates, bub iu  liat 2, 
whioh coutnitis tlio estates which go to a single heir.

Now in nil these proceedings it is tlie taluq, or the property com­
prised iu list A, which is tho main object, though statements ava 
made in general terms as to tha custom of tlia family. Cut ia 1872 
a suit was instituted by Ishri, the present appellant;, to recover from 
Maharnj Singh tlie taluq, and also moveable property valued afc 
Rs. 84,000. Buldeo Singh was also mado a defendant to tha suit, 
bo that whatever was decided iu that su it was decided between, 
the parties to this appeal. The lls. 84>,000 would soein to come 
under the same considerations aa the moveables iu list B iu the 
present suit. I t  is observablo that in tho present suit, list A con­
tains no moveables at nil. AU the moveables are iu list B • and 
though it is not so clear as might bo wished, tho probability ia 
that the moveables whioh were the subject of tho suit of 1872 
were governed by the general custom of tlia family.

In that snit Ishri Bled a written statement iu which lie says : 
“ Ou the 20th February 1860 plaintiff’s father, by a will of 
the same date”—moaning the statement made to tho Govern­
ment—“ slated tho family usage regarding succession, which 
plaintiffs father desired to bo followed after his death.'” Then ho is 
examined j aud in liis examination ho says ; u In  my family tha 
eldest brother has never eueoeedod to the taluq j”  and he gives 
one or two instances to show that such is tho fact. Iu  giving 
judgment the Deputy Commissioner of Sitapur observes that all 
he bns to consider is the plaintiffs title to tho taluq ICauhmow. 
He talces a distinction between the considerations that apply to 
the talnq Kanhmow aud the considerations that apply to Nitn- 
chuiuu,—something which was the subject of a subsequent grant; 
but he takes no distinction between tho considerations tha t apply 
to taluq Kanhmow and those whioh apply to tho moveables on 
which ho is deciding.

The case set up by Ishri principally oonsisted of a dooumenfc 
which was hold to be forged ; aud it is remarkable that in that 
document he continues to put iuto Beni’s mouth the assertion of 
the principle that the ablest; person ia to succeed; and after
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ex to llin g  th e  in te llig en ce  a n d  g ra v i ty  o f  te m p e r a n d  o th e r good 
q ualities o f  Ish r i, B en i is  m ade to  say  i a  th e  fo rged  in s t ru m e n t ' 
t lm t lie desires I s h r i  to  su cceed  him  i a  p re fe ren ce  to  M ah ara j o r  
B aldeo. B u t th e  D e p u ty  C om m issioner o f  S ita p u r  d ism issed  th e  
su it on th e  g ro u n d  th a t ,  th o u g h  th e re  w as  ev idence  tlm t i t  w as 
th e  custom  o f th e  fam ily  for th e  m o st ab le  to  succeed , th e re  w as 
no ev idence th a t  I s h r i  h a d  been  se lec ted  aa such . T o w ard s th e  
end  o f  h is  ju d g m e n t  he  say s  : *( T h e re  is  no d o u b t th a t  th is  w as 
th e  custom  iu  m o st ta lu q s  iu  th is  d is tr ic t, a n d  w as p ro b ab ly  th e  
cu sto m  o f  th e  sm alle r ta lu q s in th e  g re a te r  p a r t  o f  O udh. W ilts  
how ever a t  th a t  tim e w ere u n k n o w n .’*

T h a t seem s v e ry  lik e  a  decision w ith  re g a rd  to  p ro p e r ty  o th e r  
th a n  th e  ta lu q , th a t  T a n is try  r a th e r  th a n  p rim o g en itu re  w as 
th e  g o v e rn in g  ru le  o f tlie  fam ily . E v e n  i f  th e  decision concerns 
th e  ta lu q  alone , th e ir  L o rd sh ip s  co n sid e r th a t  the  D is tr ic t  J u d g e  
i a  th is case  is  q u ite  r ig h t  w hen he a rg u e s  from  th e  law  re la tin g  to  
th e  ta lu q  to  th e  law  re la t in g  to  a ll th e  o th e r fam ily  p ro p e r ty , a n d  
says th e re  is a  p resu m p tio n  from  th e  a c tu a l decisions r e la t in g  to  
th e  ta lu q  tb a t  th e  fa m ily  p ro p e rty  follow ed th e  sam e  law , o r 
r a th e r ,  as h e  p u ts  i t  a c c u ra te ly , th e re  is  no ev idence  to  show  th a t  
th e  o th e r  fam ily  p ro p e r ty  followed a  line  o f  d ev o lu tio n  d ifferen t 
from  th a t  o f  th e  ta lu q .

W h e th e r  th e  ev idence w ould  p ro v e  th e  cose as re g a rd s  l is t  B  
in  fav o u r o f  the  re sp o n d e n t i f  he  w ere  th e  p a rty  c la m in g  a u d  th e  
ap p e llan t w ere iu  possession, is n o t  now  th e  question . T he ques- 

‘ tio n  is , w heth er th e  ap p e llan t, h a v in g  th e  on u s probandi on h im  
to  show  th a t  p r im o g e n itu re  is  th e  law  o f  th e  fa m ily , h as-p roved  
b is c a s e ; a n d  he  c e r ta in ly  ia v e ry  fa r  indeed from  p ro v in g  h is  
case , th e  ev ideuce so  fa r  a s  i t  g o es  b e in g  the  o th e r w ay .

T h e  ap p e llan t, th e re fo re , fa ils  o n  a ll hia po in ts  j an d  th e ir  
L o rd sh ip s  w ill h u m b ly  ad v ise  H e r  M ajesty  t h a t  th e  ap p ea l be 

d ism issed  w ith  costs.
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