
VOL. L] MADRAS SERIB8 335

SPECIAL BENCH.

Befo re  S i r  M u rra y  Goutts Trotter^ M r, Ju s t ic e  K r u h n a n  

and M r. Ju stice  Beasley.

THE COMMISSIONER OF INCOME-TAX, MADRAS 2926,
( E e f ERRING O fPICEE), Januarjr 18.

V.

MOTHAY GANG A EAJTJ an d o t h e r s  (A sssssses).^

Income-tax Act {X I  of 1922), sec. 66 (2)— Combined application 
hy four assessees before Commissioner to state a case—■
Oom'petency of— applicants, separately assessed— Separate 
application and separate fees, whether necessary— Combined 
application, whether can he regarded as valid on behalf of one 
of the applicants— Time for mahing the application, ivhether 
can he extended hy the Commissioner.

Where four persons,, who were members of an undivided 
ilindn family, but siibseqn.en.tly became divided and were 
separately assessed to income-tax, applied to the Commissioner 
in one combined application on a single fee of one hnndTed 
rupeeSj to have a case stated to the High Court under section 66 
(2) of the Income-tax Act (XI of 1922), and the applicants 
did not pay the additional fees or elect to have the application 
confined to one of them within time, as suggested by the 
Commissioner^

Held, (1) that it was not competent for four separately 
assessed persons to combine their applications in one dociunent 
for a case to be stated by the Commissioner under section 66 (2) 
of the A ct; that even assuming that they may, as, for instance, 
where the points to be raised are similar  ̂ their oases must be 
separately stated as they were separately assessed, and they must 
pay a separate fee of one hundred rupees for each assessment 
;mder the A c t ;

(2) that there was no proper application before the Com
missioner for his taking action in the case of one of the applicants 
as the Commissioner had offered to do that and his offer was 
not accepted ; and
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»  Eeferred Case No. 9 of 1925.
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OijMMis- (3) that the Commissioner has no power under the Aot to
sioNEE OF tlie time limited for making an applioat-ion iinder section

tT “ 66(2)oftlieAcfc.

V. Case stated under section 66 (2) of Act XI of 1922 
’ b j tlie Commissioner of Income-taXj Madras, in his 

letter No. 394 of 1924, dated 28th March 1925.
The following qnestious were stated by the Com

missioner for the decision of the High Court:—
I. Whether four separate applications and deposits are 

necessary in this case for requiring the Commissioner to take 
action under section. 6G (2) of the Act.

II. If the answer to the question (1) is in the afFirmativej 
whether there was no proper application before the Coiumissioner 
for his taking action in the case of one of the apjjlioants.

III. Whether there is any question of extending the period 
in this case and whether the Commissioner has no discretion in 
the matter.

lY . Whether section 34- of the Act covers a case where the 
Assessing Officer and the Commissioner in appeal held  ̂ after full 
investigation, that a certain income was not taxable in. tlie 
hands of a particular individual but was to be included in tJie 
taxable income of a partnership o£ which he was a partner and 
it was subsequently held in proceedings relating to the partner
ship (to which the original assessee was not a party) tliat tlie 
partnership was not taxable on this amount and whetJier such 
assessment does not amount to an indirect review of tlie Co.iU“ 
missioner̂ H original proceedings not warranted by tlie Act.

V. WherCj after dissolution of partners!dp  ̂interest on the 
capital of the business up to date of dissolution, was paid to 
retiring partners by another partner who took over tlie business, 
whether the partner who took over the business is not tiaxable 
on the amount of such interest under note 5 (6) (III) of tlie 
rule 19 printed at page 54 of the Manual and section of 
the Act; and whether the fact that the payment could not be 
made till after dissolution makes it any the less a paynieiit to a 
partner.

y i. Whether it is permissible to review considered pro
ceedings of the Commissioner on the strength of other proceed-” 
ings to -which the original assessee was not a party.

YII. Whether the ruling of the Commissioner  ̂*tliat the 
share of profits of a Joint ooncerii transferred to an individual at
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partition would not be income in his hands, does not e-overn Oommis-
 ̂ ° . SIQNEE OS'

the present case and whether the ciroumstanoes adverted to in Ikoowe-
paragraph 4 of the proceedings, assuming them to he oorreotj
would render the said ruling inapplicable. ®.

Gjkga. Eajo,
T . U a m a clia n d ra  B a o  for the F irs t Assessee,

M . P a t a n ja l i  S a s tr i for the Refe rring  Officer.

JUDGMENT.

CouTTs T r o t t e r ,  C .J.— O a the direotion o f thie Oodt™
. Tko’ites,

learned. Judge-several separate qnestionshave been framed c.j,

for our determination. In  our opinion the answers to the 

first three dispose of the whole matter and preclude us 

from  going into tlie  others, The  first question is whether 

four applications are necessary in this case for tak ing  

action under section 66 (2) of the Act. That is the 

section which says that the Id come tax Commissioner 

is to state a case when a proper application is made 

accompanied by the proper fee— w h ich  is  Rs. iOO as 

matters stand. These applicants were four persons.

They had once been an undivided fam ily  and, had they 

remained so, different considerations m ight arise, but 

they had in fact become separated and they were 

separately assessed. JSTevertheless an attempt was 

made to have a case stated regard ing them all on a 

single fee o f Rs. 100. . That, o f course, was an impossible 

attitude to take up and as they were divided the result 

was that it  was an application by fou r people eac]i of 

whom, as my learned brother put it, can be deemed to 

have paid one-fourth of the prescribed fee. I  have no 

sympathy w ith  the applicants because they were 

expressly told, or their vakil was expressly told, the 

position by a le tter from  M r. Strathie, the Commissioner, 

dated 13th February 1924. H e  points out,—

Only one sum of Es. 100 is deposited. There were 
however® separate assessments and four appellate orders. Under 
section 66 (2) each asseesee must put in a separate application 
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CoMMia- each, must deposit the prescribed fee of Re. 100. I cannot
therefore act on the present application.”

TAX
Maiieas Then he goes on,—
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Gakgâ ’kaju. If you wish me to deal -with all the casesj will you please
Oo^s applications and an additional Us. 300, If,

Teottee, however  ̂ you are willing that only one case should be dealt with 
and if; you tell me with which case you wish me to proceed, 
I shall treat the 'Rs. 100 as having been received from that 
individual.”

Nothin^ could be more reasonable than that and theo
assessees’ vakil could have put the whole matter r ig h t 

by accepting one of those two alternatives. Instead of 

that the vakil sends an answer saying that, as a ll the 

questions were common to the four applicants, a 

reference in  one w ill necessarily cover the case of all. 

Then he says he writes to his client. He must have 

known time was passing and in  the resu lt the time had 

elapsed before he communicated w ith  his c lient and 

ascertained his decision as to  which of the two alterna

tives he would accept. Thereupon Mr. Strathie wrote 

the letter of the 19th February in  which he says that 

the time is gone fo r his reply, that the rep ly  was in  

every case evasive (as indeed it  was) and he declined to 

take any further action in the matter. Thereupon, 

penitent too late, the vakil w rites a letter at once 

requesting that the Rs. 100 sent w ith  the app lication  

should be treated as deposited on behalf o f M . Narasimha 

Rao and that a reference may be made in  his case 

leaving the other people over. T ha t is the position and 

our answer to the question must be that the application 

as orig inally sent was defective and that the fee that 

accompanied even i f  the application was in  order was 

insufficient. I t  is not competent fo r four separately 

assessed persons to combine their applications fo r a 

case stated of this sorb in  one document. B u t, even 

assuming that they may be, as fo r  instance where the

C.J,



points to be raised were tlie same, it  is  obvious that, as Comms'■>- ’ SIGNER OS
t l ie j  were separately assessed, t lie ir cases must be 

separately stated a,nd they must pay a separate fee of Madeab
"Vt

Rs. 100 for each separate assessment under the Act. Ganga raju.

Then the next question is if  the ansvTer to question Coorrs

(i) is in  the affirmative, as it  has now been answered in  c.J. ’

the affirmative, whether there was no proper application 

before the Commissioner fo r his tak ing action in  the 

case of one of the applicants. The answer is, No. He 

had offered to do that and his offer was not accepted.

The th ird  question is whether there was any power 

to extend the period in this case or whether the 

Commissioner had no discretion in  the matter. The 

answer is that the Statute fixes a time and it  would be 

an obviously undesirable burden on the I d come* tax 

Commissioner to put upon him the consideration of 

questions as to whether he should exercise discretion in  

the direction of leniency in one case and not in another.

The Statute is express and there is no provision in i t  for 

any official or even for the Court to extend the time. 

Therefore, as our answers to the first three questions 

are what I have outlined, the remaining ques

tions which, I  suppose, raise the merits, we are unable 

to deal with. Rs. 150 w ill be allowed for costs of 

Government.

K rtsh nan , 3.— I  agree. krishkan, j .

B e a s l e y , J . — I  agree. RBASMy, j,
K.R.
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