
A P P E L L A T E  C E IM H iT A L .

Before Mr. Justice Wallace.

G . P , S A T Y A N A R A Y A N A M U R T I  ( A g en t  to th e  1926,
R a ja h  of M an dasA j P e t i t i o n e e ) ,  C om pla in an t^

V.

P I L L A  R A M A Y Y A  ( R e sp o n d e n t )  ̂ A ooijsed.*

Estates Land Act ( I  o f 1908)^ sec. 212 (6)— ‘^Distraint duly 
made —Distrcbint— JEssence of— When com;plete.

The essence o£ a distraint is the act of taking out of the 
possession of the real owner and such act is not completed 
until the taking out of the possession of the real owner is 
complete.

Where cattle seized for arrears of rent under the Estates 
Land Act were still in the owner^s pen and the person distrain
ing was proceeding to drive them out of the pen_, and the 
owner prevented him from so doing, held, that the distraint 
wa-s not complete, and that such interference constituted 
resistance to a distraint duly made within the meaning of 
section 212 (6) of the said Act.

Narayana Reddi v. Dyvadeen<xcliar, (1926) I.L .R ., 48 Mad.j 
505, distinguished.

P etition under sections 435 and 439 of the Code o£ 
Criminal Procedure, 1898, praying the Hight Court to 
revise the judgment of the Court of the Joint Magistrate 
of Berhampur in Criminal Appeal No. 97 of 1925 
preferred against the judgment of the Court of the 
Second-class Magistrate of Sompeta in Calendar Case 
No. 83 of 1925.

X  for the petitioner.
M. V. Narayana Bao for tlie respondent. 
V\ Tj, MMraj ioT Public Prosecutor for the Crown.
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 ̂ Oriininal Ke?ision Case N̂ o, 688 of 1926*



smyakae*. j u d g m e n t .
TAKAMURTI

RAjjryyii. The cliief point in tliia case is wliefcher tlio accused 
resisted a distraint duly made” under Act I of 1908. 
The facts are that the agent of petitioner seized certain 
cattle said to belong to aocused, for arrears of rent, and 
was proceeding to drive them out of accused’s pen, 
■when accused interfered and prevented him from doing 
so. Petitioner contends that this was resistance to a 
distraint. I am inclined to agree. No doubt a learned 
Judge of this Court held in Narayana lleddi v. Dyva- 
deenach,ar{l) that cattle are not “  produce” within the 
meaning of section 212 (b), but the offence regarding 
produce is forcibly or clandestinely removing it after it 
has been duly distrained. In the present case my view 
is that the distraint was not complete when accused 
interfered and therefore it is not a case on all fours 
with Narayana Beddi v. Dyvadeenachar{l), The essence 
of *a distraint, 1 take it, is the act of taking out 
of the possession of the real owner, and such act will not 
be completed, until the taking out of the possession of 
the real owner is complete. Here the cattle were still in 
.accused’s pen when accused resisted, and I would hold 
therefore that the act of taking them out of his possession 
had not been completed when he resisted the taking and 
that therefore he was “  resisting a distraint ”  within the 
meaning of section 212 [h). Accused urges that even 
so it has not been proved that the distraint was legal 
since the power-of-a'ttorney of prosecution first witness 
has not been produced. Prosecution first witness swore 
that he had a registered power-of-attorney to distrain 
and this statement has never been challenged by 
accused until now and I cannot uphold the contention.
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The next point is the contention that the cattle were SiTnwn.
T,  . . .  y a n a m u r t i .

not the acoused s because lie is d ivided from  his father.

The first Court found that unproved. T lie  L o w e r 

Appe lla te  Court d id not consider it, and it  is not w o rth  

wh ile sending the case back for a finding* on that point.

W ith  th is expression of opinion on the main point 

of law  I  dismiss the petition.

B.O.S.
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APPELLATE CIVIL.

Before M r. Ju stic e  Odgers,

DAYID OUTINHA ( P ia in t ip p ) j  A p p e l l a n t ,

V.

SALVADOR A. MINAZES and 11 others (Defendants 1926,
1, 2, 4 TO 13), R espondents.^

Landlord and tenant— Lease— Restraint upon aliencdion of 
leasehold interest —Aliencdion of a portion, no breach of 
restraint.

Unless there is a restriction against tlie alienation of any 
portion of the demised property, a restraint npon alienation of 
the demised premises does not prevent the alienation of a 
portion ; Gliatterton v. Terrell, [1923] A.O., 578, followed.

Second A ppeal against the decree of K . S. M e non,

D istr ic t Judge of South Kanara, in  Appeal N o. 239 of

1922, preferred against the decree of T. S. B a j i  R a O', 

P r in c ip a l D istric t M uns if of Mangalore, in  Orig inal Su it 

No, n o  of 1920.

The  facts are given in the judgment.

J .  A .  P in to  fo r nppellant.

B .  S ita r m m  B ao  for respondent.

 ̂Sepaud Appeal No. 1701 of 1023,


