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acquittal being partial or complete. We think that the Sumss
correct view has been enunciated in FEwpeior v. Sheo-  Inre.
darshan Singh(1). We must, therefore, decline to alter
the finding or enhance the sentence. We desire to say
as little as possible about the merits of the case, in view
of the action we propose to take. There has, we con-
sider, been a miscarriage of justice, We set aside the
conviction and order a retrial on the charge of murder

by the present Sessions Judge of Coimbatore.
B.OS.
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(il Procedure Code (Act V of 1908), sec. 18 (b)—Foreign
judgment—dJudgment passed on defawult of appearance of
defendant—Defendant duly served with summons—Judg-
ment passed without trial on evidence—Suit on suck judg-
ment in o Court in British India, whether mainiainable—
Decision on the merits of the cuse, in sec. 18 (b)), Civil
Procedure Code, menning of.

A foreign judgment, passed on default of appearance of the
defendant duly served with summons, on the plaint allegations
without any trial on evidence, is not one passed on the merits of
the case within the meaning of section 13 (b) of the Civil
Procedure Code; and a suit cannot be brought on such »
judgment in any Court in British India. Keymer v. Visvanatham

(1) (1922) LL.R., 44 All, 333,
* Appeal Suit No, 61 of 1924,
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Reddi, (1917) LL.R., 40 Mad., 112 (P.C), followed ; Junoo
Hussan v. Mahamad Ohuthw, (1924) LT.R., 47 Mad., 877,
overruled.

Avrpar against the decroe of K. 8. Gorarararsam Avvar,
the Additional Subordinate Judge of Ramnad, in Origi-
nal Suit No. 21 of 1923 (0.S. No. 20 of 1922 ou the file
of the Court of the Subordinate Judge of Ramnad) :—
This appeal, coming on for hearing before KrisnNan
and VeyxaTasussa Rao, JJ., was referred to a Full
Bench., The material facts appear from the following :—

ORDER OF REFERENCE TO A TULL BENCH.

Krisa¥an, J.—The suit from which this appeal has arisen
wag brought by the Pluintift on a judgment of the Supreme Court
of Penang obtained by him against first and  second defendants
and one Pichai Haji, deceased, whose legal representatives
are defendants 3 to 6. That sait was on a deed of composition,
Eixhibit F, executed by the said three persons for money due on
dealings in Penang. Though they were British Indiun subjects,
they were at the time of the suit in Penang, resident within the
jurisdiction of the Penang Court. At the hearing of that suit
they did not appear in Court to contest it. They were declared
to have been properly served, the present first defendant having
been served personally and the two others by substituted service.
In accordancs with a rule of procedure of that Court by which,
in suits in which defendants, being properly served, do not
appear and contest, judgment is given for the plaint-claim
without any trial, judgment wuas entered up in favour of the
plaintiff as o matter of course. Tbtis on that judgment the
present suit is brought.

The Subordinute Judge dismissed the suit holding that
judgment was obtained against the defendant in Penang Court
“ by procuring a false and fraudulent return of - service of the
writs of summonses obtuined against them > and that in faet the
defendants had not been served at ull and thut it was against
natural justice to recognize such a judgment in our Courts. I
am unable to agree that there was any real defect in the service
of smnmons. The issue raised in the present suit, Issue I, has
reference only to service on the first defendant. That issue is
" Has the decree in O.8. No. 714 of 1921 on the file of the
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Supreme Court of Penang been obtained against the first defend-
“ant by procuring a false and fraudulent return of service of
the writ of summons on him?” The verified report of the
process-server to the Penang Court was that he was personally
gerved, Exhibit D. The only evidence we have now, viz., that
of P.W. 1 is that he was personally served. The first defendant
‘did not go into the box and deny it. I think that on this
evidence it must he held that the first defendant was personally
served. As regards the other two defendants who were served
by substituted service,no issue was raised, but the Suberdinate
Judge has held that substituted service was bad . . . [The
learnedl Judge dealt with the evidence and proceeded as
follows :—]
There is no justification in my opinion for the Subordinate
Judge’s finding that the defendants had not been served at all.
It has, however, heen broadly argued by the leazned vakil
for the respondents that the judgment of the Penang Court
being a judgment by defanlt cannot form the basis of a suit in
this country. He relies upon section 13 of the Civil Procedure
Code, clause (4), and contends that the jndgment, not having
been given on the merijts of the case,is not hinding on the
defendants. He concedes that an ez parte decree given by a
Court after taking evidence and finding that the Plaintift’s
claim is proved on such evidence, may be a decree on the merits,
but he urges, that, as in the present case, no such evidence was
taken, but the Penang Court under its rules of procedure
entered up judgment for Plaintiff on the defendants’ dafault of
appearance, such a judgment could not be trested as one on the
merits of the case. He has relied on Keymer v. Visvanatham
Reddi(1),in support of his contention. In that case the Privy
Couneil in agreement with this Court’s judgment in Viswanadhe
Reddi v. Keymer(2) held that a judgment in England obtained
after the defence was struck off for default in not answering
interrogatories and after the suit had thus become an
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undefended one, was not a judgment on the merits and a suit

founded on it in this country must fail.  There was also another
case reported in Oppenheim & Co. v. Mahomed Haneef(3),
where a snit had been brought in Madras on an ez parte judg-
ment in England, given on an award passed there ; the suit was

(1) (¥917) LL.R., 40 Mad, 112 (P.0.). (2) (1018) LL.R., 39 Mad., 05,
(8) (1922) LLR,, 45 Mad,, 496 (P.0), .
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algo basged on the award itself as well as on the original cause of
action. The main point decided in that case was that the
English award could not be impugned here on the ground of
irregularity, but it was taken for granted in it that the suit so
far as it was based on the English judgment that followed on

the award could mnot be maintained asit was a judgment by
default.

On the other hand there is a recent decision of a Bench of
this Court in Janoo Massan v. Mahamad Ohuthu(1), which held
that a jndgment though passed in an ex parle proceeding was
one on the merits and formed a proper basis for a suit here.
That was a Ceylon ease where also o similar rule prevails as in
Penang, entitling the Court to give a decree without any trial
when the defendants being served do not appear; though the
Ceylon rule gives power to the Judge to take evidence if he
thinks fit, there i3 nothing to show that in the particular case
any evidence was taken. It is difficult to reconecile this view
with the view expressed in the cases in Keymer v. Visvanatham
Reddi(2) and Oppenleim & Co. v. Malomed Haneef(3). The 40
Madras case has been sought to be distinguished in Jamoo
Hassan v. Muhamad Ohuthu(l), on the ground that in the
former case, defendant had filed a defemce which was sub-
sequently struck off, whereas, in a case where defendant does
not appear, there is no defence raised, and it is suggested that
in such cases there is a presumption that the defendant admits
the claim. I am not satisfied that this is a proper distinction,
Their Lordships donot put the case on any such narrow basis
in Keymer v. Visvanatham Reddi(2). It is difficult to say that
there is any decision on the merits when a decree is given
mechanically in accordance with a prescribed rule.

A number of Hnglish decisions were cited to us wherefrom
it would appear that suits on foreign judgments are allowed in
England though they are judgments by default. My learned
brother has referred to them and I need not do so again. It does

not seem, however, to be necessary to refer {0 them in detail

as we are governed by the language of section 13 of the Civil
Procedure Code in dealing with the binding character of forei gn
judgments in this comntry. Whatever the English view might
be, the question what the Indian Law is, though not of frequent

(1) (1924) LLR., 47 Mad,, 877,  (2) (1017) LL.R., 40 Mad,, 112 (P.0.),
(3) (1922) LL.R., 45 Mad., 496 (P.0.).
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occurrence, is of much importance, and in view of the decision Mawoszp
in Janoo Huassan v. Mahamad Ohuthu(1), I think it is desirable ASSH:,’& Go-
that it should be settled by a Full Bench. I would therefore SEENI Pariz
. . By AuMED.
refer to the F'ull Bench the following question :—
“Does a suit lie in this country on a foreign judgment
given on defanlt of appearance of the defendant on the plaint
allegations without any trial on evidence 7
The other points in the case are reserved for further disposal
after the Full Bench have given their opinion.
VexNrarasusBs Rao, J.-—I agree that the judgment cannot
be supported on the ground on which it is based. As my
learned brother has fully dealt with that point, I do not propose
to cover the same ground. If the ground on which the judg-
ment is founded, is the only ground available to the defendant,
I should, without hesitation, reverse the decision and allow the
appeal ; but the defendant’s learned vakil seeks to support the
judgment on another ground, namely, that a foreign judgment
by default of appearance canmot be the foundation of an action
in an Indian Court. The question is—does a foreign judgment
given in default of appearance, operate as res judicata under
section 13 of the Civil Procedure Code? The answer to this
question depends, in my opinion, upon the view to be taken ns
to whether the law as contained in this section is or is not
identical with the English Law on the point.
I cannot accede to the argument that under the English Taw
a foreign judgment obtained by defanlt of appearance cannot
be pleaded in bar. In Douglas v. Forrest(2), an action was
brought in the English Courts upon a Scotch judgment obtained
in default of appearance. The defendant was a native of
Scotland and the debt was contracted in that country. The
debtor was out of Seotland at the time, had not been personally
served and had no notice of the proceedings. By the Seotch
Law a person against whom such a decree was pronounced might
at any time within forty years dispute the merits of such decree.
Besr, C.J., held that the decree was consistent with principles
of justice and would therefore support an action in an English
- Court.
~ To the same effect is the decision in Vanguelin v. Bouard(3).
The French Court of the Tribunal de Commerce pronounced

(1) (1924) I.LR., 4% Mad., 877.  (2) (1828) ¢ Bing,, 686; 130 ER., 933,
(8) (1863) 15 C.B. (N.8.), 341; 143 E.R., 817,



MaiHOMFED
Kassin & Co.
Ve
SEENI Parir
BN Anuep,

266 THE INDIAN LAW REPORTS [VOL. L

judgment against defendant for default of appearance and it
was contended that this foreign judgment was not binding upon
an English Court, as under the law of France it would become
void and of mo effect as o matter of course, upon the defendant
merely entering an opposition to it. Erug, C.J., overruled this
contention observing that the mere fact that a judgment is in a
certain event liable to be set aside, does not prevent its being
the foundation of an action in the HEnglish Courts. A further
plea wag taken in that case (the 13th plen) that the French
Court had no jurisdietion. Kzuaring, J., while disallowing the
plea, ohserved that the defendant ought not to ‘he allowed to
deny facts which it was competent to the foreign Comrt to try
and must be agsumed to have been tried.

In Pemberton v. Hughes(1), the Vunguelin cuse(2) was refer-
red to with approval by the Court of Appeal. This was not a suit
on a foreign judgment but its validity wag put in issne. The
plaintiff claimed to be the widow of Pemberton alleging that a
decree for divorce from her former husband Erwin had heen
pronounced by the proper Court in Florida in an undefended
action by the husband against the wife. The delendant in the
Hnglish Court pleaded that at the time when the plaintiff went
through the form of marriage with Peniberton, she was still the
wife of Brwin and that consequently she was not the widow of
Pemberton and was not entitled to the relief claimed. LiNpiLEY,
M.L., after referring to the fact that in Vangquelin v. Bouard(2),
the defendant allowed judgment o go by defeult, observed, that
the Court of Coramon Pleas rightly overruled the plea of want of
jurisdiotion based on the ground that the French action had
been hrought in a wrong Court in France. In regard to foreign
judgments, it was held that the only jurisdiction which matters,
is the competence of the Court from an international as distin-
guished from a purely municipal point of view. Riusy, L.J., and
VaveHaN Winnaums, L.J., also approved of the decigion in the
Vanguelin cuse(2). '

That o suit les in an English Court wpon a foreign judgment
obtained by default, is assumed in Nowwvion v. Freeman(3).
The point there decided wag, that a judgment known as
“ Remate Judgment * in a Spanish Court cannot be the founda-
tion of an action. The proceedings in the foreign Court are

(1y {1899] 1 Ch., 781, (2) (1863) 15 C.B. (N.8.}, 841; 143 L,R., 817,
{8) (1880) 15 Aypp.Cas, 1.
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merely in the nature of “ Executive ™ preceedings in which the
defendant can plead only certain limiterdd defences and under
the Spanish Law, in respect of the same subject-matter, either
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arty can take ordinury proceedings in which the whole merits -
3 ¥ g

may be gone into and the “Remate Judgment™ may he
superseded by the final © Plenary Judgment.” Tt is on aceount
of the nature of the  Remate Jndgment™ that the House of
Lords held that the foreign judgment there in guestion could
not he the hasis of an action in un English Court. There are
observations in the judgments of Lord Herscmenn and Loxd
Warsow, which clearly imply, that the mere fact that a foreign
Judgment was given in defaunlt of appearance does not render it
any the less binding upon the parties to that judgment. Stating
the principle on which the enforcement of foreign judgments
proceeds, Lord Herscuznn declares that the foundation of the
rule is that a final adjudieation has been given where  the whole
merits of the case are open, at all events to the pariies however
much they may have failed to take advantage of them.” Lord
Warson observes to the same effect that the reason for making
a foreign judgment conclusive, is either hecause there had already
been an investigation by the foreign Tribunal “ or becawuse the
defendant hod due opporfunity of submitting for decision all the
pleas which he desired to state in defence.” If the defendant,
therefore, had the opportunity of defending the action, the fact
that he did not actually defend it, iy immaterial.

I have not the slightest doubt that under the English
Taw a suit lies nupon a foreigrn judgment given on default.
On behalf of the defendant two cases have heen strongly relied
on: The Delia(l) and The Challenge(2). These cases are
distinguishable and at any rate I am satisfied that on the point
in question they cannof, at the present day, be regarded s

authoritative. In the first of the two cases, The Delta(1), the

judgment was based upon the ground that “the suitin the
Court of Commerce had not passed into a res judicate bnt
was only a lis alibi pendens.” The learned Judge says
expressly that it is upon this ground that his judgment is

- principally founded, although, he adds that there is a second

reason, namely, that the foreign judgment was not given on the
merits of the case but on matters of form only. In regard to The
Challenge(2), the basis of the judgment was, that the defendants

[2

(1) (1876) 1 P.D., 303, (2) |1904] Prob., 41,
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were not bound to submit to the jurisdiction of the Court in
France and that they did not in fact submit to that jurisdic-
tion. The plea of res judicats based on such a judgment by
default was disallowed. The Challenge(1) therefore only applies
to a case where the defendant was not a subject of, or resident
of the country in which the foreign judgment was obtained.
As I have said, the weight of authority in Kngland is elearly in
favour of holding that a foreign judgment by default operates as
res judicata.

The question then arises, is the law in Indin different?
Under section 13 of the Civil Procedure Code, a foreign
judgment is declared to be conclusive except in certain cases
specified in six clansés. For the present purpose the relevant
clauges are clauses (&) and (d). Clanse (b) says that a foreign
judgment shall not he conclusive where it has not been given on
the merits of the case. Clause (d) says that it shall not be
conclusive where the proceedings in which the judgment was
obtained are opposed to nalural justice. There can he no doubt
that the exception relating to natural justice is recognized in the
English cases. The decisions to which I have referred fully
hear this out ; but it seems to me, however, that the further limita-
tion in section 13 that the foreign judgment should have been
given on the merits of the case, is a depurture from the English
rule. The only English cases where there was any reference to
the merits of the case, are the Delta and the Challenge and
it was assmmed in these two cases that if the validity of the
foreign judgment is to be judged by its being on the merits, a
judgment by default does not satisty that test and cannot
therefore be the foundation of an action in an English Court.

In Keymer v. Visvanatham Reddi(2), the Defendant wus
originally sued in an Hnglish Court. His defence was struck out
as he refused to unswer interrogatories and judgment was given
against him. Their Lordships of the Judicial Committee held
that a suit did not lie in an Indian Court upon the English
judgment so given. Their Lordships suy :——

“He (the defendant) was treated us though he had not
defended and judgment was given wupon that footing. It
appears to their Lordghips that mno such decision as that can be
regarded as a decision given on the merits of the case within the
meaning of section 18, sub-section (8).”

pe

~

(1) [1904) Prob., 41. (2) (1917) LL.R., 40 Mad., 112 (P.C.).
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The tmplication in this passage that the foreign judgment Maimouep
would be inconclusive had the suit been never defended at allis, KASS“;,_& co.
ag I have pointed out, not in consonance with the English Law 3;3“35};‘:;“
on the point and I must therefore take it that in their Lordships’® o
opinion the reference to inerits in section 18 (5) makes the
Indian Law more stringent in this respect. When the sanie
case was hefore the Madras High Court Sir Jous Warns, C.7.,
and SesHAGIRI AYYAR, J., expressed also the opinion that under
the Code an ez parte judgment is not conclusive for the reason
that there has heen no trial on the merits. They indicate that
this view may not be in accordance with the more recent
English cases but as they are construing a section of the Code
they are bound to give full effect to it.

In Oppenheim & Co. v. Muhomed Huaneef(1), the point cane
up for decision but wus not decided. The plaintiff based his
suit upon a foreign judgment as well as on the antecedent cause
of action. Courrs Trorrer, J., as he then was, sitting on
the Original Side, assumed on the authority of the Keymer case,
that o suit did not lie in an Indian Court on a foreign judgment
by default, but held that on the alternative cause of action the
plaintiff was entitled to a decree. Before the Judicial Com-
mittee the view of Courrs Trorrer, J., on the first point was not
challenged and their Lordships were invited to deal only
. with the second point.

Thus we have that in the first of the Privy Council cases the
observation is in the nature of an obiter dictum and in the
second Privy Council case the point was assumed and not
challenged.

Notwithstanding this, I should be prepared to hold (agreeing
with my learned brother) that section 18, clause (b), enacts
a rule different from that which obtains in England and that
an ex porte foreign judgment does not operate as res judicata ;
but I find that a different view has been taken by Prriures, J.,
in a considered- judgment (MapmavaN Navawr, J., concurring)
in Janoo Hassaon v. Muhamad Ohuthu(2), and that another
Bench consisting of Pritnies and Ramesam, JJ., have, without
discussion, followed this case (see Appeals 144 and 145 of 1922,
unreported). In view of what I have said, I think that the
question as framed by my learned brother should be referred to
a Full Bench for its opinion.

(1) (1922) LL.R., 45 Mad., 496 (P.0)). (2) (1924) LL.R., &7 Mad., 877,
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In making this reference I must advert to an argument
advanced hy the defendants’ learned vakil.  He sought to make
a distinetion between two classes of ex purie decrees, (1) Where
by the procedure of the Conrt the plintiff nust adduce
some evidenee, generally oral, although there is default of
appearance hy the defendant ; (2) Where nipon a speeial form of
writ, formal proof is dispensed with and judgment is’ given as a
matter of course. It is confended that in the first case the
judgment can be said to be on the merits whereas it is different
in the second case. I mast say that I ecannot follow this
distinetion. In the one case the plaintiff proves his claim
by addueing formal evidence; in the ofher ease there is the
implied admission of the claim by the defendant whe, while it iy
open to him to contest it, allows judgment to go by default. I

cannot accept this intermediate position ; it may be that either of
the two views is eorrect, but I find nothing in punmple to justily
the distinetion songht to be made.”

Ox 1rIS REVERENQE—

A. Erishnaswami Ayyar (with E. Vinayaka Ruo) for appel-
lant.—The defendants were properly served with swmmons.
They did not appear. They had full opportunity to appéar but
did not avail themselves of thesame. Under the Law of Penang,
the Court was competent to pass judgment for the plaintiff with-
out trial on evidence. No evidence nesd be tuken in such a
cage under the Penang Law, it the defendant iy ez purte, after
being legally served with summons. Where opportunity was
given to the defendant to appear and he did not appear, the
deeision cannot be said to be not on the merits. Where no
opportunity was given to defendant, a jndgment in his absence
is of course nob on the morvits. In Keymer v. Visvanatham
Reddi(1), the defence was struck off as a penalty for his not
answering interrogatories : hence this opportunity to appear wag
denied. It is not so here; the defendant, who was duly served,
did not appear. It means he practieally admitted the claim.
The decision in Janoo Hassan v. Muhamad Olulhu(2) supports
this view. The Knglish decisions in a geries of cases show that
a suit lies on a julgment given in default of appearance of
defendant,if the defendant was duly served with smmmons or

(1) (1917) LL.R., 40 Mad,, 112 (P.0.). (2) (1924) T.L.R., 47 Mad.,, 877.
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writ. See Douglasv. Forresi(1), Nowvion v. Freeman[2). Section
13 (&), Civil Procedure Code, should be construsd in the light
of the English decisions.

K. V. Kvishnuswami dyyar and N. Kunjithapatham Ayyar
for respondents.—The decision in Keymer v. Visvanatham
Reddi(3) governs this ease. There is no decision on the merits
within section 18 (b), Civil Procedure Code. By the Law of
Penang, the judgment is given on defanlt of appearance even
without formal proof or evidence on plaintifi's side, on the
allegations in the plaint. It is not o decision on the merits
but ondefaunlt. The English cases are not applicable. Reliance
was placed on the decisions of the Privy Couneil in Keymer v.
Visvanatham Reddi(8); Oppenheim § Co. v. Mahomed Haneef(4).
The decision in Janoo Hassan v. Mahamed Ohuthu(5)is not correct
in the face of the decision in Keymer v. Visvanatham Reddi(3).

OPINION.

Covrrs Trorreg, C.J.—This case has been dealt with
so fully by the referring Judges that I propose to
say very little. The suit was brought on a foreign
judgment, namely, a judgment of the Supreme Court of
Penang. At the hearing of that snit the defendants did
not appear in Court to contest it but it has been held
that the summonses have been properly served in
accordance with the views obtaining in that Court. In
that Court where the defendant does not appear after
proper service of summons judgment is given without
trial and without taking any evideunce. It seems to me
impossible to argue that that is not clearly within the
decision and even the wording of the Privy Council in
Keymer v. Visvanatham Reddi(3). It was argued—and
very likely correctly argned—-that the English Law was
different, The answer to that is we are bound by
* the statute on which the decigion in Keymer’s case was
based. That statutory provision is section 13 (b) of the

(1) (1828) 4 Bing., 686 ; 130 ER., 933. (2) (1890) 15 App. Cas,, 1.
(3) (1917) T.L.R., 40 Mad., 112 (B.C). (4) (1922) IL.R,, 45 Mad,, 496 (P.C.).
(6) (1924) LL.R., 47 Mad,, 877,
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Mamomsn  (Jode of Civil Procedure under which an exception to
Kassix & Co.

S D the conclusiveness of a foreign judgment in a British
EENI AKIR . R . .
By Amwen. Indian Court is where it has not been given on the merits

—

cooers  of the case. As I understand Mr. Alladi Krishnaswami
TR%TEFR Ayyar’s argument, he says that it is not like the case of
the defendant’s defence being struck out for mnot
angwering interrogatories or being out of time or any-
thing of the kind; for that may be held not to be
a defence on the merits because ex Zypothesi the position
is the defendant was precluded from going into the
alleged merits which he had set up and he says it is
quite different where the defendant does not appear at
all because that is a clear intimation by him that
he admits the validity of the plaintiff’s claim and that is
just as good as if the plaintiff hag actually proved it by
evidence. I think the decision of their Lordships of the
Privy Council impliedly excludes any such distinction
and I regret to say that I cannot agree with the attempt
made by two learned Judges of this Court to draw this
digtinetion in Juroo Hassan v. Mahumad Ohuthu(1), and
I think that that case must be regarded as no longer law.
Kusmnary, 7. Krisnwan, J.—I agree with the learned Cwuirw
JusTice that our answer to the Full Bench reference
must be that the foreign judgment is not conclusive ag
it has not been given on the merits of the case and that
the suit therefore does not lie on it. I have dealt at
length with this point in the referring order and I have
nothing further to add except to give expressioﬁ to my
opinion which I withheld in that order as the matter
was to be placed before the Full Bench. I have no
doubt whatever that under section 13 (b) of the Code of
Civil Procedore a decroe obtained on default of appear-
ance of the defendant without any trial on evidence is
a case where the judgment must be held not to have
been given on the merits of the case.

(1) (1924) 1.L,R., 47 Mad.,, 877,
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The matter, it seems to me, is concluded by the
judgment of the Privy Council in Keymer’s case. It
wag taken as settled in the subsequent case of
Oppenheim & Co. v. Mahomed Haneef(1). After that,
the attempt in Janoo Hassan v. Mahainad Ohuthi(2) to
distinguish the Privy Council case on the ground that it
was a special case whera the defence had been put
forward but struck oat, interrogatories not having been
answered by the defendant, is not tenable. T should like
to add also that I wonld not entirely agree with my
learned brother Vmskarisussa Rao, J., regarding the
concluding paragraph of his reference that there is
no distinetion between a case in which a decree is given
without any trial whatever and a decree in a case in
which even though defendant did not appear the matter
was tried in full on evidence and the plaintiff proved his
case. In the latter class of cases it may well be argned
that they are cases which have been decided on the
merits and do not fall within section 13 (4). However,
that matter does not really arise here, for this case is
clearly one where the decision was given without
any evidence at all, but under the rules governing
the Penang Court under which, where the defendant
does not appear, a decree is given as a matter of course.
I agree with the order proposed by the learned Cuipr
JUSTICE. :

Curarxven, J.—I agree that the observations of the
Privy Council in Keymer’s case cover a case of this
nature in which no evidence was given and therefore the
decision was not upon the merits. The decision in
Janoo Hassan v. Mahamad Ohuthu(2) appears to me to
run counter to those observations and must be dissented
from, I agree therefore that the question referred to
us should be answered in the negative.

K.R.
(1) (1822) LL.R., 45 Mad, 496 (P.0.).  (2) (1924) LL.R, 47 Mad,, 877,
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