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she should, as it were, be taken thereby to have contracted herself
out of her rights, and be unable to recover them when those
circumstances have become changed, and that through the fanlt of
the husband.” Their Lordships do not agree to this. Having
regard to the Burmese law as to the property of married persons,
they do not see in the facts of this case any ground in equity
or good conscience for making the defendant linble for mainte-
nance. It may be that he requested the plaintiff to live in a
respectable manner, but ehe incurred no additional expenses in con-
sequence. It did not cause any change in her style of living ,'md i§
is not possible to assign any portion of her claim to that request.

It romains to be noticed that in the veasons for the appesl it is
said that there had been a divorce according to Buddhist law by
the conduct of the parties. This was not made n ground of defence
in the defendant’s written statement, and there was no issue
upon it, And consequently their Lordships intimated.to the
Counsel for the appellant that they could not allow this question
to be argued,

For the reasons above given their Lordships will lmmbly advise
Hor Mn_]esty to reverse the decree of the Recirder’s Cotirt, and to
order the suif to be dismissed with costs in that' Cotirt. The costs
of the appeal to be paid by the respondent.

Salicitors for the appellant: Messrs. Sanderson & Holland.
Appeat allowed.

PRIVY COUNCIL.
KISHNANAND (Pravmer) o KUNWAR PARTAB NARAIN
SINGH (DErrNDANT.)

[On appeal from the Court of the Judicial Commissioner of Oudh.]

Limitation Aot XV of 1877, Sok. 11, ‘Apt. 109—Maesne profita—Intorest;

A claim for: meene .profits during a period preceding the three yoath
nest before tha filing of the plaint is burred by Aot XV of 1877, 8ch.
II, Art. 109," An under- propnetor having been dispossessad by -a managed
of the superior gstate;, appointed nnder the Oudh Talugdary’ Rellef Act,
1870, recovered-possession undar a decree, and afterwards.sued for mesnp
profits.

Presont : Lort' Braoksury, 812 R, Py Coviisg, Si2 R, Covom, and
Siz A. Hozmouvse,
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- Heldy that o person who had not himself xoecived the mosno profits
having como info possession of tho talug upon its being releaged from
mensgement under tha above Ack, would not be cliargeablo with gums,
which, ay it ‘was alleged, might have been reccived by Wuy of masne ploﬁts
hut had not been reeeived in sonsoconce of the manager's willul defuu!b
there being nothing to show thab such taluqdur could bo charged with
anything more than wag actually received by him. There being no rule
of law obligiug tho Court to allow intercst wpon wesno profits, it is g
matter for tho discretion of the Court, upon eousideration of the fucts,
whothoer to allow intercat or not.

Arrran from a decree (15th Docember 1881) of the Judioinl
Oommigsioner of Oudh, affirming a decroo (19th May 1881)
of 'the Additional Judge of the Faizabad Distriet.

In the lifetime of the late Mabarajn Man Bingh, talugdar of
Mehdnong in the Fuizabad Distriet, the appollant held possession
in sub-sattlement right (“ hakh pukiadari) of villages Dewariyn
and others, forming part of the taluq. Alter the denth of the
Maharajn, and whilst the taluqdari estates wore in chargs of 4
wmanager appeinted by the Chief Commissioner (under powers
conferred on him by the * Oudh Talugdars’ Relief Aot” XX1V
of 1870), the appeliant was dispossessed, in January 1871, of his
undertenure, for poasession whereof he sned in tho Court of the
Settloment Officer then carrying on scitloment operations in

- the Faizabad District. Both the manager, and the Maharani

Subahao Koer, the Maharaja’s widow, on whoso behalf as
guardian of a minor, then regarded as tho probable successor
fo the taluqdari estates, were being mannged, were mnde
defoudants, No claim was made for mesne profits, A deoreo in

favor of the plaintiff wns mado by the Settlement Officer in 1873,

and having beon roversed by the Commissioner ou appeal was,
in the end, restored by order of Hor Mujesty in Council, dated.
2Gth Juue 1879 ; the plaintifl regaining possession of his holding
on 25th Sepiember 1879,

The snit out of which this appeal arose was instituted on the

26h J uly 1880 by the present appellant against the * Mehdaons

estate,” to recover Rs. 5,764 on account of mesne profits [rom

the date of his dispossession of his undertenure, viz., the 20th

Jannary 1871 to the st Septembor 1879, when ha recovergd

‘possession. e alloged that as the suit for possession, had -besn
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pending from 2%nd May 1873 to 25th September 1879, he was
unable to sue- for mesne profits during that period, and’ that the
cause of action had arvisen at the latter date.

The talugdari estate was, on the lst October 1880, released
from managewment, and was made over to the respondent, Kunwar
Partab Nurain Singh, to whom the estate had been adjudged by
order of Her Majesty in Couneil, dated 18th August 1877, At
the hearing the manager appointed under Act XXIV of 1870
did not appear, and on the 2lst October 1880 this appellant
petitioned that, as the estate had since the commencement of the
suit been released from management, the respondent who had
succesded to it should be made defendunt. This was ordered and
the present respondeut, appearing on summouns as a defendant, the
manager’s name was struck off, Issnes were fixed raising the
question whether the plaintifi’s suit for mesne profits, for the
period anterior to the three yenrs preceding the date of the
institution of this suit, wns barred by limitation ; also ns to
the amount, and as to the costs of collecting renfs ; and whether
.any part of the realizable assets had not been received by reason
of want of ordinary care on the part of the officinls managing
the estate under Act XXIV of 1870; and if so, to. what amount,
and whether, with reference to art. 8,s.4, and ss. 17 nnd 23
of the above Act, the plaintiff was precluded fnom receiving more
than the sum aotually realised by the manager.

On the question of limitation the Judge held as follows :

¢ Tt appenrs to me that the law, as it at present stands, provided
expressly for such cases where the law of limitation worked
hardly on. the- parties, and that it was the duty of the plaintiff
to linve moved the Court to provide, in its decree, for' the mesne
profits from instibution of suit till the delivery "of possession
(8. 211 of Act X of 1877), and that, not having done so, the
plaintiff must nceept such remedy as remains to kim by law.
That limitation is three years under Art, 109, Sch. IL of tha
Limitation Act. I have carefully exnmined the body of the Act,
and can find no section which excludes, in a suit for mesne
profits, the pemod dm'mg which a suit for possession is pending.
When a plainiiff, seeking mesne ploﬁts, has been ousted by a

deoree of Court, the- law (Art, 109, Seh, II) does take the
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period elapsing hetween this legal bnt wrongful ouster, and the
time when he succeeds in recovering possession, into considera-
tion; bnt it makes no such exemption when the plaintiff has been
otherwise ousted, as in this case.”

And on the other issues his judgment was:

¢ (Generally they may be said to be, what are the mesne profits
which plaintiff can legally recover ? The estate was during the .
whole period held under Act XXIV of 1870.”

Defendant contends they are only so much as was actually
collected in the books of the manager.

Mesne profits, as defined in s. 211 of the Civil Procedure Code,
include more than actual realisations: they include such profits
as the person in possession might with due diligence have received.
The person in possession was the manager; and neither the
present defendant, the present falugdar, nor Trilokinath, who
was, for a time, recognised as such, had any power to collect at
all.  He having, under Act XXIV of 1870, been debarred from
making any alteration whatever, no want of due diligence can
then be asserted agaiust him personally.

Let us suppose, however, that there was negligence on the part
of the management. Can defendant be held respousible for this ?
Looking at the terms of Act XX1V of 1870, I do not see that
he can. He was, for the time, absolutely in the hands of the
management. He could do nothing himself. He could not,
under s. 23, obtain any redress against the management; and I
am of opinion that plaintiff cannot recover as against the
defendant.

The Judicial Commissioner upheld this judgment.

On this appeal,—

Mr. J. F. Leith, Q.C., aud Mr. J. G. W. Sykes appeared for
the appellant.

Mv. J. Graham, Q.C.,and Mr. J. T. Woodrqfe for the re-
spondent.

For the appellant it was argued, first, that Art. 109 of
Sch. II of Act XV of 1877 was inapplicable to this claim ;
secondly, that interest should have been allowed on snch mesne
profits as were recuverable, The present defendant had derived
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benefit from the manager’s having had the use of the mesna
profits, because they had goue towards paying off the encums
brences on the estate, whereby it had been the sooner released
from munagement under Act XXIV of 1870. Mesne profits
being treated as sums due at the end of each year, interest
thereon should have been caleulated and allowed by way of
damages, Reference wis made to the subsoquent enactment id
Act X1V of 1882, ss. 211, 212 ; also to the interest Act XXXII
of 1839,

Lovd Blackburu having intimated that their Lovdships
would hear counsel for the respondent on the question of interest
only—

It was argued for the respondent that it was within the
discretion of the Court below to allow, or not {o allow, interest.
That discretion had been reasonably exercised. The respondent
was no wrong-doer; and, ashad been pointed out by the
Additional Judge, had had no right to interfere.

In the argument on both sides reference was made to the follow-
fng cases :

Chowdry Waled Ali v, Mussumat Jumaye (1) 3 Nursing Roy v.
Anderson (2); Protap Chander Borogah v. Ranee Surnomoyee (3) ;
Moadhub Chander Dutt v. Haradhun Paul Sootrodhur (4) 3 Hupe
rodurge Chowdliran v. Sharrat Soondery Dabea (5). i

At the end of the arguments their Lordships’ judgment wag
delivered by

Sir R. Covom—The facts of this case are that on the 22ud of
May 1873 the plaintiff instituted a regnlar suit for possession of
certain villages which are named in his plaint, and he obtained from
the Court of the Settlement Officer a decree for sub-settlement
right enjoyable for life, This decrée was set aside by the first
Court of Appeal, which was confirmed by the second Court.
The plaintiff then appealed to Her Majesty in Council, and the
decree in his favour was restoréd, so that le was declaved

(1) 19 W. R, 8%
(2) 19 W. R, 125.
(3) 14 W. R, 15

(4) 14 W.R,204.
() L L. R,4GCale,675; L L R, 8 Cula., 332,
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entitled to recover possession of these villages, of which, in
January 1871, the manager under the Oudh Talugdars’ Relief
Act, Act XX1V of 1870, bad taken possession, and dispossessed
the plaintiff. ,The present plaint is entitled « Kishnanand
Misir, plaintiff, against the Mehdnona estate, defendant™ ; but it
appears from the proesedings that a summons bad been issued
and served upon the manager of the ostate. On the 21st of
October 1880, pending the suit, the estate having Deen released
Ly the Government, it was asked that a fresh summons should
be issued; Although this summons does not appear om the
proceedings, it would appear to have been a sammons to the
present respondeut, who had boen put in possession of the
estate on its being relessed by the Government. Mis counsel
appeared for him before the Judgo ou tho. 24th of November
1880. It may, therefore, bo taken that he beemmne the dofendant
in the suit. The plaint stated that the plaintiff, having thus
regained possession under the decree of Her Majesty in couneil,
was entitled to profits from the time of the dispossession, and
during the pendency of the suit, and claimed wmesne profits for
mine years. No .written statement was put in; but it appears
from what was stated by the counsel for the dofendant, when
he appeated before the Judge, that the defenes rnised was that the
suit was barred by the law of limitation, excopt as to tho mnesne
profits for three years before tho filing of the plaint, that is,
bofore the 26th of July 1880, The first Court gave judgment
for mesne profits for that pemod, and rofused to allow the mesne
profits for the previous time. That judgment was affirmed by
the Judicial Commissioner, Thore was also a olaim for interest,
which was not allowed ; both Courts saying that they did’ not
think it reasonable to allow it,

_ Upon the appeal to Her Majesty in Council, which has now
been heard, three questions were raised by the learned counsel
for the appellant. First he contended that wnder the law of
limitation he was entitled to a greater amount of mesno
profits than had been allowed, Art. 109, Soh. II, of
Ack 1V of 1877, which was the Limitation Aot in ‘fores at
the time when the suit.was brought, was referred to. That
article is in these termis: “Tor the profils of immoveable
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property belonging to the plaintif which shall have been wrong-:

fully received by the defendant.:—when the profits are received, or,
where the plaintiff has been dispossessed by a decree afterwards set:
aside on appeal, when he recovers possession.” The learned counsel
sought to show that the dispossession was in the nature of a
dispossession under a decres, becnuse the Settloment Officer, or
the manager acting under the Oudh Talugdarvs’ Rolief Act, was

acting, as it were, judicially; but when he found that, in the.

course of the argument, he conld not support such a contention,
he very properly nbandouned it. The question of the law of
limitation may be therefore considered as disposed of.

Another question raised was that the Courts had only allowed
in the mesne profits for the three years the sums which had
sctually been received ; and it was sought to chavge the present
defendant, who was not the person who received the mesne profits,
but who had come into possession of the estate upon its being
released by the Government, with sums whieh might have been
received except for wilful default. It seems clear that, whatever
case might have been made against the manager of the estate,
there is nothing to show that the defendant could be charged
with anything more than was actually received by him., That
disposes of the second question,

The vemaining question was whether iuterest ought to have
been allowed upon the mesne profits for the three years. . It is
not necessary to say anything upoan the guestion whether in . the
present state of the law, having regard to the provision in the last
Procedure Act, in which there is an explanation of mesne
profits, interest was allowable, In the present case the claim
cannot be put higher than that it is a matter for the Court to
determine, under the circumstances, whether it is reasonnble to
allow interest. There is no rule obliging the Court to sllow the
interest. Itis a matter in the discretion of the Court, mpon
the consideration of the facts of the case, In this case botli.
the Courts have considered that it was not reasonable that inter-
est should be allowed; and there ave no facts proved which
would enable their Liordships to say that this is & wrong decision.
Mr. Sykes argued -that the interest ought to be allowed, because
the present defendnat, in gelting possession of the estate at an
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1884 earlior period than he might otherwise have done, has had the
Kisana-  benefit of the use of the mouey. But there is nothing in the

WAND:  gvidence to support this, or to show that it was the fack The
ﬂﬂ,}.ﬂn question must be left as it has been decided.

mem Consequently the decision of the lower Courts onght to bLe
B e,

aflirmed, and their Lordships will humbly advise Her Majesty
to affirm it, and to dismiss the appenl; and the appellant will
pay the costs of it.

Solicitors for the appellant : Mr. T L, Wilson,
Bolicitors for the respondent: Messrs. Watkins & Laliey.

THAKUR ISHRI SINGH (Pravrirr) v. THAKUR BALDEO SINGH

{ DEFENDANT.)
p. 0+ [Onappenl from the Court of the Judicial Commissionsr of Oudh.]
881
m',,.,?ft,.y The Oudh Estales’ det I of 1869--Will of a Tulugdar—OQustomary rule
8,12, of succession in a family to impartible ostute—Frimogeniture.

Howaver true it may be that, if theve is abaolutely nothing to guide to any
other conolusion, impartible estate will deseend in a family aepording to the
rale of primogeniture, evidence may estabiish the usage in a family to be.
that, of several sons, one son, selected without veferenvo to primogoenituye,,
succeeds to the impnrtible estate. Tho eldest of three brotiers had sncoeeded
to impnrtible family ostate, and to a taluq also impartible, whivh had Veen,
during the lifetime of theiv father, entered in the firet and second, but not
in the third, of the lists prepared in conformity with s, 8 of tho Oudh Bstates®
Act I of 1869. Before his denth, this eldest brother made an instrument
vegistered as a will, but using the word * tamlilk,” and stamped as o doed
wheroby he gave the taluq to tho third brother, reserving an interest on the
whole for his own lifo, and in half for nny son that might be Lo to him
with maintenance to his wife on hor becoming a widow.

" Held, with referonco to tho indicin of a testamentary chincacter, there being
provisions for contingoncies which might not be nseortained till the death of
the maker of the instrument, as compared with the techuieal -mattors ‘atbend-
ing it, that this instrament was not n transfer safor vivos, but was n will, and
within the above Aot

.{Teld, nlso, on tho objection that a will or -deolaration mwads by the father
Jiad fixed a mode of desusut whioh could nut be altersd by his sucecssor, that
8. 11 of the nbove Act, giving tu every heir and legatee of & talugdar power.

* Proseni: Lonp BracknurN, Sin B, Pracocx, Sig R. P, COLLIZE, SIR
R Covem, and 81 A, llonmouse,



