
VOL. X.] CALCUTTA SERIES. 785

she shou ld , as i t  were, be ta k e n  th e reb y  to  have co n trac ted  h e rse lf  
o u t o f  Lev rig h ts , and  be unable  to  recover them  w h en  those 
c ircum stances have becom e ch an g ed , an d  th a t  th ro u g h  th e  fau lt o f 
the husb an d .”  T heir L ordsh ips do n o t ag ree  to  th is . Having* 
reg a rd  to  the  Burm ese law  as to  th e  p ro p e rty  o f m arried  persons, 
th e y  do n o t see in th e  facts o f th is case an y  g ro u n d  in  e q u ity  
or good conscience for m ak in g  th e  d e fen d an t liab le  for m a in te - 
nance. I t  m a y  be th a t  he  req u ested  tlio p la in tiff to  live in  a  
respectab le  m anner, b u t  she in cu rred  no additional expenses in  con
sequence. I t  d id  uot cause an y  change in  her s ty le  o f  liv in g , and  i(j 
is  no t possible to  assign  an y  portion  o f h er claim  to  th a t request.

I t  rem ains to  be no ticed  th a t  in  the  reasons for th e  appeal i t  is  
Baid th a t  th ere  had  been a  divorce acco rd ing  to B u d d h is t law  b y  
th e  conduct o f the p arties . T h is  w as n o t m ade n g round  o f  defence 
in  the  defendan t’s w ritten  s ta tem en t, aud there  was no issue 
u p o n  i t .  A n d  consequently  th e ir  L o rdsh ips in t im a te d . to  the 
C ounsel for th e  appellan t th a t  th ey  could  n o t allow th is  question  
to  he a rg u ed .

F o r the  reasons above given th e ir  L ordsh ips w ill hum bly  advise  
H e r  M ajesty  to reverse th a  decree o f the. R e c o rd e r 's 'C o u rt, au d  to  
o rd e r the  su it to be d ism issed  w ith costs in  th a t C o u rt. The costa 
o f  the  appeal to  be paid  b y  the  resp o n d en t.

Solicitors for th e  a p p e lla n t: M essrs. S a n d e rso n  $  H o lla n d .

Appeal alloxoeii.

PRIVY COUNCIL.

K I S H N A N A N D  <Px,AiimFir) K U N W A t t  P A B T A B  H A S  AIN 
SIN G H  (Debh’s d is t .)

[O n  appeal from th e  Court, o f the Ju d ic ia l C om m issioner o f O udh.}

I,im itation A d  2£V o f  1877, s oh. 11, A r t .  109— MeSiie profits— Interests

A  claim for; maetie profits daring a period preceding the three years 
next before tha filing of the plaint is barred by Act X V  of 1877, Soli. 
II, Art. 109,' An under-proprietor having been dispossessed by a ni,ati.agftr 
of the superior estates appointed under the Oudli Taluqdar̂ ' Relief Act, 
1970, recovered posaeasiou' Under a deme, and afterwards, sued for mesne 
profits.

P r m M  : Zosif BLA.cRBtrm, S ie R. Pi C oiuer, Sib R, Cottoh, and

Sin A. Hobhoose.
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■ Held, that a pprson who hurt not himself roocivocl tlio tnosno profits 
having eomo info possession of tlio taluq upon its being released from 
management under tho abovo Act, would not be eliargeablo with Bums 
which, as it was alleged, might havo boon m oirod by way of mosmo profits 
but had not boon raceivod in iioiit/oqttonco of tho mamxav'g wilt'ul default* 
there boing nothing to show thnt suoli taluqdar could bo charged with 
anything more than was actually roooivud by him. Thoro boing no rule 
of law obliging tho Court to allow interest upon nu'snn profits, it is a 
matter for tho discretion of tho Court, upon ootisidumUon of tho facts, 
whoUior to allow interest or not.

Appeal from a decree (I5tli Docombor 1881) of the Judioinl 
Commissioner of Oudh, affirming n. decree (19th May 1881) 
of tho Additional Judge of tlio Faizsibad Disfcriofc.

In  the lifetime of tho lato Maharaja Man Singh, taluqdar of 
Melulaona in the ifuiznbnd District, tho appellant hold possession 
in sub-sattlemeut right (“ liakli puktadariu) of villngoa Dewanyn 
and others, forming part of tho taluq. After tho death of tiie 
Maharaja, aud whilst the tnluqdari estates wove in charge of a 
manager appointed by tlio Chief Commissioner (nnder powers 
conferred on him by tho “ Oudh Taluqdara’ lioliof Aot’'’ XXIV 
of 1870), Hie appellant was dispossessed, in January 1871, of his 
undertenure, for possession whereof ho snod in tho Oourt of the 
Settlement Officer then carrying on settlement operations iu 
the Faizabad District. Both tho manager, and tho Wahurani 
Snbiihiio Koer, the Maharajahs widow, on whoso behalf as 
guardian of a minor, thou regarded as tho probable successor 
to tha taluqdari estates, wero b e ing . managed, wore made 
defendants. No claim was made for mesne profits. A deoreo in 
ftivor of the plaintiff was mado by the Settlement Officer in 1873, 
nnd having beou reversed by the Commissioner ou appeal was, 
in the end, restored by order of Her Majesty in Council, dated. 
26th Juue 1879 ; the plaintiff regaining possession of hia holding 
on 25th September 1879,

Tho suit out of which this appoal arose was instituted on tlio 
26th July 1880 by the present appellant against tlie “ Mehdaona 
estate,” to recover Us. 5,7(54 on account of mesne profits front 
the date of his dispossession of his imdertomire, vis,, the SOth, 
January 1871 to the 1st September 1879, when ha recovered 
'possession. H e alleged thnt as the suit for possession bad beijiv1
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pending from 22nd M ay 1873 to 25 tli September 1879, lie wns 
unable to sue- for mesne profits during th a t period, and th a t  the 
cause of action had arisen a t the latter date.

The talnqdnri estate waa, ou tlie 1st October 1880, released 
from management, and was made over to the respondent, K unw ar 
P artab  N arain Singh, to  whom the estate had been adjudged by 
order of Her Mnjesty in Council, dated 18th A ugust 1877. At 
tlie hearing the m anager appointed under A ct X X 1Y  o f  1870 
did not appear, and on the 21st October 1880 this appellant 
petitioned tha t, as the estate had since the commencement of the 
su it been released from management, tlie respondent who had 
succeeded to i t  should be made defendant. This was ordered and 
tho present respondent, appearing on summons as a defeudant, tha 
m anager’s name was struck off. Issues were fixed raising tha 
question whether the plaintiff's su it for mesne profits, for tlie 
period anterior to tho three years preceding the date of the 
institution o f this su it, wns barred by lim ita tio n ; also ns to 
th e  amount, nnd ns to the costs of collecting rents ; and whether 
any p a rt o f the realizable assets had not been received by reason 
oT w ant of ordinary care on the p a rt of tha officials m anaging 
the estate under Act X X IV  of 1870 ; and if so, to what am ount, 
and whether, with reference to art. 8, s. 4, and ss. 17 and 23 
o f the above Act, the plaintiff was precluded from  receiving more 
than the sum actually realised by th e  m anager.

On the question of limitation the Judge  held as follows r 
u  I t  nppeara to me th a t the law, as it  a t present stands, provided 

expressly for such cases where the law of lim itation worked 
hardly on the parties, and th a t  it  was the duty  o f the plaintiff 
to have moved the Court to provide, in  its decree, for the mesne 
profits from institution of suit till the delivery o f  possession 
(s. 211 of A ct X  of 1877), and that, not having done so, the 
plaintiff m ust accept such rem edy as remains to him by  law. 
T h a t lim itation is three years under A rt. 109, Sch. I t  of tho 
L im itation Act. 1 have carefully examined the body of the A ct, 
and can find no section which excludes, iu  a su it for mesne 
profits, the period during which a  suit for possession is pending. 
W hen a  plaintiff, seeking mesne profits, has been ousted by a 
deoree o f Court, th e ' law (A rt. 109, Sch, I I )  does take the
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period elapsing between tbis legal bnt wrongful ouster, and the 
time when he succeeds in recovering possession, into considera
tion ; but it makes no such exemption when tlie plaintiff lias been 
otherwise ousted, as iu this case.”

And on the other issues his judgment was:
<( Generally they may be said to be, what are the mesne profits 

which plaintiff can legally recover ? The estate was during the 
whole period held under Act X X IY  of 1870.”

Defendant contends they are only so much as was actually 
collected iu the books of the manager.

Mesne profits, as defined in s. 211 of the Civil Procedure Code, 
include more than actual realisations: they include such profits 
as the person in possession might with due diligence have received. 
The person in possession was the manager; and neither the 
present defeudant, the present taluqdar, nor Trilokinath, who 
was, for a time, recognised as such, had any power to collect at 
all. He having, under Act X X IV  of 1870, beeu debarred from 
making any alteration whatever, no want of due diligence can 
then be asserted agaiust him personally.

Let us suppose, however,, that tbere was negligence on the part 
of the management. Can defendant be held responsible for this ? 
Looking afc the terms of Act X X IV  of 1870, I  do not see that 
be can. He was, for the time, absolutely iu the hands of the 
management. He could do nothing himself. He could not, 
under s. 23, obtain any redress against the management; and I 
am of opinion that plaintiff caunot recover as against the 
defendant.

Tbe Judicial Commissioner upheld this judgment.

On this appeal/—

Mr. J. F. Leith, Q.G., aud Mr. J. G. W. Sykes appeared for 
tlie appellant.

Mr. J . Graham, Q. C-, aud Mr. J . T. Woodroffe for tbe re
spondent.

For tbe appellant it was argued, first, that Art. 109 of 
Sch. I I  of Act X V  of 1877 was inapplicable to this claim ; 
secondly, that interest should have been allowed on such mesne 
profits as were recoverable. The present defeudant bad derived.
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benefit from tha m anager’s having had the use o f  tlie mesnSs 
profits, because they had gotie towards paying off the encum 
brances on the estate, whereby it  had been the sooner released 
ftora munagoment under A ct X X I V  o f 1870. M esne profits 
being treated as sum s due at the end o f  each year, interest 
thereon should have been calculated and allowed h}' w ay o f  
damages. Reference wns made to the subsequent enactm ent in  
Act X IV  of 1882, ss. 211, 212 ; also to the interest A ct X X X I I  
o f 1830.

Lord Blackburn lmvirtg intim ated that their Lordships 
would hear counsel for the respondent on the question o f  interest 
only—

It was argued for the respondent that it  was w ithin the 
discretion o f  the Court below to allow, or not to allow, interest. 
That discretion had been reasonably exercised. The respondent 
was iso wrong-doer; and, as had been pointed out b y  the 
Additional Ju dge, had had no right to interfere.

In  the argum ent on both sides reference was made to  the follow 
in g  cases :

Choivdry Wahed Ali v. Alussumat Jura aye (1) ; Nursing Roy  v. 
Anderson  (2 );  Protap Chander Boroaah v. Ranee, Sitvnomoyee ( 3 ) ;  
Madhub Chander Dutt v. Haradhnn P a u l Sootrodhur (4) ; lia r -  
‘l'odurga Choivdhran v. Sharrat Soon fiery Dabect (5). 1

A t the end o f  the argum ents their Lordships’ judg.Tient was
delivered by

S i r  It. C o u c h .— The facts o f this case are that on the 22nd o f  
M ay 1878 the plaintiff instituted a regular su it for possession of 
certain villages which are named in  his plaint, and he obtained frotrt. 
the C ourt o f  tlie Settlem ent Officer a decree for sub-settlem ent 
right enjoyable for. life. This decree was set aside by the first 
Court o f  Appeal, which was confirmed by the second Oouvt. 
The plaintiff then appealed to Her M ajesty in  Council, and the 
decree iu his favour was restored, so that he was declared

(1) 19 W. R , 87.
(2) 19 W. 11., 125.
(3) U  W. It., 151.
(4) 14 W. R., 294.
(5) I. L. II., 4 Gda , 675 ; I. L. R , 8 Calc., 332.
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en titled  to  recover possession o f these villages, of vvliicli, in  
J a n u a ry  1871, the  m anager u n d er tlie  O udli T a ln q d ars’ R elief 
A c t ,  A c t X X I V  of 1870 , hud taken  possession, nnd  dispossessed 
th e  plain tiff. . Tlie p re sen t p la in t is e n titled  (< K islnuinaud 
M isir, p la in tiff, against tho M ehdnona esta te , d e fen d an t” ; b u t it  
appears from  th e  proceeding's th a t n sum m ons had  been issued 
an d  served npon tlio m anager o f  th e  esta te . O n th e  21st of 
O ctober 1880, pending  tlio su it, tlie e s ta te  hav in g  beeu released 
by the G overn men t, i t  :vns asked th n t a JVosb sum m ons should 
h e  issued; A lthough  this sum m ons .does not ap p ear on the 
proceedings, i t  would appear to have boon a sum m ons to  the 
p resen t respondent, who had been p u t in possession.of the 
e s ta te  on its  being released by  the G overnm ent. H is  counsel 
appeared for him before th e  Ju d g e  ou tho. 2 4 th  o f  Novem ber 
1880 . Ifc m ay , therefore, bo taken  tlm t lie becam e the defendant 
in  tlie su it. Tbe p la in t s ta ted  th a t  the  p la in tiff, h av in g  thus 
regained possession under th e  decree o f H e r  M ajesty  in  council, 
w as en titled  to  profits from  the tim e o f the dispossession, and 
d u rin g  the pendency of th e  su it, an d  claim ed m esne profits for 
p ine y ears . N o w ritten  s ta te m e n t w as p u t i n ; b u t i t  appears 
from w hat wns sta ted  b y  the counsel for tbe defend a n t, when 
lie appeared before the  Ju d g e , th a t tho defence ra ised  was th a t the 
s u it  was barred by  the law  o f lim ita tion , except as to  tho mesne 
profits fo r th ree y ears  before tho filing o f th e  p la in t, th a t is, 
before the 26th o f  Ju ly  1880, The firs t Oourfc gave  judg m en t 
for m esne profits for th a t period, and  rofused to  allow  the ineeae 
profits for tlie previous tim e. T h at ju d g m e n t w as affirmed by 
the Ju d ic ia l Com m issioner, T here w as also a c la im  fo r interest, 
whioh was n o t allowed ; bo th  C ou rts  say in g  th a t  th e y  did not 
th in k  i t  reasonable to  allow  it.

U pon the appeal to  H e r  M ajesty  in  Council, w hich has now 
been heard , th ree  questions weve raised  by th e  lea rn ed  counsel 
fo r the  appellan t. F ir s t  he con tended  th a t u u d e r  th o  law  o f  
lim ita tio n  he  w as en titled  to  a  g re a te r  am o u n t o f  m esae 
p rofits th a n  had  beeu allowed. A rt. 109 , Soh. I I ,  6jf 
A c t  I V  o f  1877, w hich was th e  L im ita tio n  Aofc in  force a t 
the  tim e w hen the su it was b ro u g h t, was referred  to. T hat, 
a rtic le  ia ia  these t e r m s ; (l .For th e  profits o f  itntnore&bid
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property belonging to the plaintiff which elinll have bean wrong-' 
fully received by tlie defendant:—when the profits are received, or, 
where tlie plaintiff lias been dispossessed by a decree afterwards Bet 

aside on appeal, when he recovers possession.” The learned counsel 
sought to show that the dispossession was in the nature of a 
dispossession under a decree, because the Settlement Officer, or 
tlie manager acting under the Oudh Taluqdars’ Relief Act, "was 
acting, as it were, judicially; but when he found that, in the- 
course of the argument, he could not support such a contention, 
he very properly abandoned it. The question of the law of 
limitation may be therefore considered as disposed of.

Another question raised was that the Courts had only allowed 
in the mesne profits for the three years the sums which had' 
actually been received; aud it was sought to charge the present 
defendant, who was not the person who received the mesne profits, 
but who had come into possession of tbe estate upon its being 
released by the Government, with sums which might have been 
received except for wilful default. I t  seems clear that, whatever 
case might have been made against the manager of the estate, 
there is nothing to show that tiie defendant could be charged 
■yvith anything more than was actually received by him. That 
disposes of the second question.

The remaining question was whether interest! ought to have 
been allowed upon the mesne profits for the three years. ,.I t  is 
not necessary to say anything upon the question whether in  the 
present state of the law, having regard to the provision in  the last 
Procedure Act, in which there is an explanation of mesue 
profits, interest was allowable. Iu  the present case tlie claim 
cannot be put higher than that it  is a matter for the Oourt to 
determine, under the circumstances, whether i t  is reasonable to 
allow interest. There is no rule obliging the Oourt to  allow the 
interest. I t  is a  m atter in  the discretion of the Court, upon 
the consideration of the foots of the case. In  thia case both 
the Courts have oonsidered that it was not reasonable that inter
est should be allowed j and there are no facts proved whioh 
wonld enable their Lordsliips to say that this is a wrong decision. 
Mr. Sykes argued that the interest ought to be allowed, because 
the present defendant, iu getting possession of the estate a t au
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earlier period th an  , lie  m ig h t o therw ise  have done, has liad the 
benefit of the  use o f  th e  m o n ey . B u t  th e re  ia n o th in g  ia  tho 
evidence to  support th is , o r  to  show  th a t i t  was th e  fac t, The 
question  m u st be l e f t  as i t  has beeu decided .

C onsequently  the  decision of th e  lo w e r C o u rts  o u g h t to  lie 
affirm ed, nnd  th e ir L ordsh ips w ill h u m b ly  adv ise  H e r  M ajesty 
to  affirm  it, and to  d ism iss tho  a p p e a l; an d  th e  appellant will 
pay  tlie costs o f  it .

Solicitors for the  a p p e l la n t : M r. T . I t .  W ilson .

Solicitors for the  responden t: M osers. W a tk in s  8f L a l t e y .

T llA K U n  1SHRI SINQFI ( P l a i n t i f f )  v. THAKUR B A L D E O  SINGH
(D e f e n d a n t .)

[O n  appeal from  the  C o u rt o f tho J u d ic ia l  C om m issioner o f  O udh.]

l'ho Oudh Estates' A c t I  o f  1869— W ill o f  a T a lu qdar— Customary rule 
o f succession, in a  fa m ily  to im partib le  vsta te~ P rim ogen itu re.

However true H may he that, if  there is absolutely nothing to guide to tiny 
other conclusion, impartible estate will descend in a family according to the 
rale of primogeniture, evidence may establish the unn.̂ 6 in ft family to be 
thnt) of BQveL'nl bodh, one Son, selected without/ referonoo to primogeniture,, 
succeeds to the impartible estate. Tho eldest of three brothers hnd tmooeeded 
ti) impnrtible family ontute, and to a tuluq aluo impartible, whiuli bud been, 
during the lifetime of their father, entered in the 11 rut and B<*oond, but not 
iu tbe third, of tlio lists prepared in conformity with #. 8 o f tlio Oudh Estates’ 
Act I of 1809. Before his (tenth, this eldest brother innde nn instrument 
registered ns a will, but UBing tlie word tnmlik," nnd stamped tin n dcwd 
whereby he gnve the taluq to tho third brother, reserving nn intorest on the 
whole for bis own life, and in bull for any son that might bo bom to liiiu 
with maintenance to hia wife on her becoming tv widow.

Held, with referonoo to tlio indicia of a testamentary clmnictor, there being 
provisions for contingencies which might uot be ascertained till tbe death of 
the nwlcer of the instrument, ns oompured with tlio techuicul niitttoi'8 attend* 
iiiK it, that tiiis instrument was not a transfer in ter vivotr, bub was a will, aud 
within the nbore Act.

Held, also, on tho objection thnt a will or declaration Hindu by the father 
]uid fixed a mode of dosumifc which could not be altered by hi« suuccsma', tlmt 
b. 11 of tho above Aot, giving to evory heir and legatee of a taluqdar power.

* P m e n ls  Lomd UxiAckbukN) Sib B, Fjjacocx, Sib R .  P, C olu iss, Wib 
11 L'oucu, and Siji A. IIoiuioube.


