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PRIVY COUNCOIL.*
KALYANASUNDARAM PILLATI (DereNpant), APPELLANT,

v.

KARUPPA MOOPPANAR AxD orHERS (PrLAINTIFFS),
RESPONDENTS.

[On Appeal from the High Conrt at Madras. ]

Gift—Registration—Gift of immovable property by Hindu—
Acceptance of gift-——Adoption by donor before registra-
tion—Indian Registration Act (1II of 1887), sec. 47—
Transfer of Property Act (IV of 1882), ss. 122 and 123.

A Hindu executed a deed of gift of part of his immovable
property and delivered it to the donee. On the following day
he adopted a son. Three days later the deed was registered.

Held, that the gift was valid against the adopted son. On
delivery of the deed to the donee there was an acceptance of the
transfer within section 122 of the Transfer of Property Aect,
1882, and thereupon the gift became effectual, subject to jts
registration as required by section 123.

Venkatarama Reddi v. Pillatt Rama Reddi, (1916) LL.R.,
40 Mad., 204 (P.B.), and Adtmaram Sakheram v. Vaman
Janardhan, (1925) LL.R., 49 Bom., 388 (F.B.), approved.
Consorrpatep Appear  (No. 144 of 1924) from two
decrees (November 13, 1922) of the High Court in
Letters Patent Appeals, affirming two decrees (Nov-
ember 22, 1920) of that Counrt, which affirmed two
decrees of the Distriet Judge of Tanjore, which modified
two decrees of the Subordinate Judge of Kumbaktnam.

The Appeal arose out of two suits against the appellant
each brought with the sanction of the Advocate-General
in the Court of the Subordinate Judge. In the first
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é‘u“\;f\‘m( suit respondents 1, 2 and 3 sued as trustees of a temyplie;
v. they prayed for a declaration that certain properties
Kawuppa

Moorpavar. were trust properties, for removal of the defendant-
‘appellant from being s trustee, and for other relief.
The other suit was brought by the other respondents as
persons interested in a feeding charity.

The trust in favour of the temple and providing for
the feeding charity were contained in a deed of gift
executed on September 9th, 1891, by a_Hindu named
Vaithilingam Pillai. He had thereby transferred to
trustees a portion of his immovable property, being the
property in suit : the deed was delivered to the trustees
on the same day. On September 10, 1891, the donor
duly adopted the appellant. On September 12, 1891,
a partition deed was entered into between Vaithilingam
Pillai and the appellant and the family properties other
than those which were the subject of the deed of gift
were divided. On September 15, 1891, the deed of
gift was registered by the donor. The appellant on
becoming a major assumed the wanagement of the trust
under the provisions of the deed, and, it was alleged,
neglected the performance of the trust.

The appellant by his written statements pleaded,”
inter alia, that the deed was inoperative against him as
it had not been registered nutil after his adoption.

The High Court by the decrees now appealed from,
held that the deed was operative against the defendant.
The learned Judges (Scawasg, C.J., Covrrs Trorrer, J.,

and Kumaraswamr Sastri, J.) followed the decision of
the Full Beneh in Venkati Kama Reddi v. Pillati Rama
Reddi(1).

DeGruyther, K.C., and Dube for the appellant.

Sir George Lowndes, K.C., and Narasimham for the
respondents.

(1) (1917) LL.R,, 40 Mad., 204 (F.B.).
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Reference was made to the Transfer of Property
Act, 1882, sections 122 and 123, Indian Registration
Act, 1877, sections 17 and 49, Venkati Bama Reddi .
Pillati Rama Reddi(l), Subba Rama v. Venkatsubba(2),
Atmaram Sakharam v. Vaman Janardhan(3).

The JUDGMENT of their Lordships was delivered by

Lord Savrvmsey,—These are two consolidated appeals
from a judgment and two decrees, dated 13th Nov-
ember 1922, of the High Court of Judicature at
Madras. It is "unnecessary to restate the prior pro-
cedure or judgments which dealt with a number of
contentions in law, and questions of fact nmow either
finally disposed of or no longer insisted upon. It 1s
sufficient to say that when leave to appeal was granted
by the order of the High Court of 19th April 1923, it
was on the specific ground that it raised the snbstantial
question of law, namely, ‘ whether an adoption of a son
by a Hindu made after the execution and delivery of a
deed of gift, but before registration thereof, renders a
deed void as against the adopted son.” Thisis the only
ground of appeal which is set forth in the appellant’s
case, and the respondents in their case, paragraph 2,
take up the same position. Although, therefore, other
grounds were indicated in the argument addressed
to the Board which might have been equally fatal to the
appeal, their Lordships think it right, in all the circum-
stances, to deal only with that which was the ground of

Karrans.
SUNDARAM
PILLAL
[
Karupra
MoorPPanag.

Lorp
SALVESEN.

judgment of the High Court, and in respect of which

leave to appeal was given.

The relevant facts, which are no longer disputed, lie
within short compass. On the 9th September 1891, a
certain Vaithilingam Pillai executed a trust deed by

(1) (1917)].L.R., 40 M%a., 204 (F.B.). (2) (1924) 1.LR., 48 Bom., 435,

(3) (1925) IL.R., 49 Bom,, 388 (F.B.)
16



196 THE INDIAN LAW REPORTS [VOL. L

Karvavs-  which he appointed trustees to administer a trust for
SUNDARAM g

Puzai  charity in the wide sense, including the maintenance of
.

Earvera  religious services at certain temples. In order to
MOOPPANAR.

—  provide the necessary funds for the maintenance of.

e&?é‘;)m these services, and for discharging the other duties
imposed upon the trustees, he set apart certain immov-
able properties belonging to him, the income of which
was to be devoted to the purposes of the trust. At the
date of the deed, Vaithilingam had no son. The deed,
however, was executed on the footing that it was his
immediate intention to adopt a son for the perpetuation
of hig lineage, as although he had two wives, one of
whom wag living with him at the time, he was still
childless and despaired of having issue. There is no
guestion now that this constituted a gift of immovable
property within the meaning of section 123 of the
Transfer of Property Act, 1882, nor is there any
question that the trust deed, on the day of its execu-
tion, was duly delivered to the trustees named therein,

On 10th September 1891, Vaithilingam, by a deed
executed on that day, adopted the appellant, then five
years old, as his son. On 11th September, he executed
a deed of guardianship to the newly adopted son, and
on the 12th, a partition deed between himself and the
guardian of that son, the effect of which need not, for
the purpose of this judgment, be further referred to.
On 15th September three days later, the deed of gift
was registered. On this it was contended for the
appellant that the deed of gift was not complete until
reglstmtlon, and that, as the frr'antm had before regls-
tration adopted the a.ppellant as his son, the 1atte1 ]
rights in the family property had intervened so as to

evoke or 1nvahda‘ne the gift. The leadmg statutory
provisions on which the solution of the, question depends
are sections 122 and 123 of the Transfer of Property Aect,
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1882, and sections 47 and 49 of the Indian Registration
Act (IIT of 1877). Section 122 of the Transfer of
Property Act is as follows : —

“ @ift i3 the transfer of certain existing movable or immov-
able property made voluntarily and without consideration by
one person called the domnor to another called the donee and
accepted by or on hehalf of the donee. Such acceptance must
be made during the lifetime of the dowor and while he is still
capable of giving. -If the donee dies hefore acceptance the
gift is void.”

Section 123%s in these terms :—

“ For the purpose of making a gift of immovable property
the transfer must be effected by a registered instrument signed
by or on behalf of the donor, and attested by at least two
witnesses.”

The controversy in the numerous cases in the Courts
of India which have dealt with this point has always
centred round the words in this section :—

““ The transfer must be effected by o registered instrument,”

and it has been forcibly argued that, until registration,
there 13 no complete gift, and that if the donor dies or
revokes or becomes incapable of making the gift before
registration, it cannot take effect. On the other hand,
attention must be directed to section 47 of the Indian
Registration Act of 1877, which is in these terrms:—

“ A registered document shall operate from the time from

which it would have commenced to operate if no registration -

thereof had been required or made, and not from the time of its
registration.”

The learned Chief Justice in the Court below, after
referring to-the above sections, said :—

“ The effect of these sections in my judgment is that if a
tltle is complete except for regls’uzut,on no sub\equent 1l1enfmt10n
or dealing with the property by the vendor or donor as the caase
miay be can defeat the title which on reglstmtlon becomes an

absolufe title dating from the -date of the execution of the‘

documem »
16-a
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The other two Judges concurred in this view, making
special reference to the case of Venkati Rama Reddiv.
Pillati Rama Reddi(l), which, being a decision of the
Full Bench, was binding upon them. In that case the
donor died on the day following the execution of
the deed of gift, and the deed was not presented for
registration until a period of six months had elapsed
from the date of his death; facts which, as it appears to
their Lordships, were certainly not less cogent in favour
of incompleteness than are those in the present case ;
and there the District Judge held that the gift deed, not
having been registered by the donor during her lifetime,
was void, and that the post-mortem registration was of
no effect. This judgment was, however, reversed on
appeal by the unanimous decision of the Full Bench.
There was no express finding of fact, so far"as appears
from the report, that the deed of gift had been delivered
to, and accepted by, the donee prior to the death of the
donor, although, perhaps, this may be implied from the
eircumstances, In the present case, fortunately, there
is no room for doubt on this point, because the learned
Judges of the High Court remitted this question of fact
to the Subordinate Judge and he reported that the deed
had been delivered over, on the day of its execution, to
one of the trustees appointed under it on behalf of
himself and the other trustes. The decision of the Full
Bench in Venkat: Rama Reddi v. Pillati Rama Reddi(1),
is thus summarized in the headnote :—

“There i3 nothing in seetion 123 of the Transfer of
Property Act which requires the donor to have the deed regis-
tered. All that is required is that he should have executed the
deed. Omnoe such an instrument is duly exeeuted the Registration
Act allows it tobe registered even though the donor may not

(1) (1917) LLB., 40 Mad,, 204,
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agree to its registration, and upon registration the gift takes
effect from the date of execution.”

Their Lordships think that this statement of the law
needs qualification by reference to section 122 of the
Transfer of Property Act, and is only correct upon the
footing that the gift had been accepted by or on behalf
of the donee during the lifetime of the donor. A deed
of gift executed in accordance with the terms of section
128 of immovable property but never communicated to
the intended donee, and remaining in the possession of
the grantor, undelivered, would, in their Lordships’
opinion, not come within the ruling of the Full Bench
in the case in question.

The only other case to which it is necessary to
refer is a Full Bench decision of the High Court of
Bombay in 1924, namely, Afmaram Sakharam v. Vaman
Janardhan{l). The circumstances in that case were
very much the same as in the present, and the decision
is thus correctly expressed in the headnote :—

“ Where the donor of immovable property has handed over
to the donee an instroment of gift duly executed and attested,
and the gift has been accepted by the dounes, the donor has no
power to revoke the gift prior to the registration of the
instrument.”

This cuse was very fully argued and the argument
on behalf of the appellant in the present appeal could
pot be better stated than it was in the dissenting
judgments of Suam, Acting CJ.; and Muiia, J.; and
these arguments were all brought very forcibly under
their Lordships’ notice, and supplemented by the
learned counsel for the appellant. Their Lordships,
however, cannot accept them. They are unable to see

how the provision of section 128 of the Transfer of

(1) (1928) L.L.R., 40 Bom,, 388.
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Property Act can be reconciled with section 47 of the
Registration Act, except upon the view that, while
registration 18 a necessary solemnity in order to the

_enforcement of a gift of immovable property, 1 it does
‘not suspend the gift until 1eglstrab10n actua]ly takes

place. When the ingtrument of gift has been handed
by the donor to the donee and accepted by him, the

 former has done everything in his power to complete

the donation and to make it effective. Registration
does not depend upon his consent, but is the act of an
officer appointed by law for the purpose, who, if the
deed is executed by or on behalf of the donor and is
attested by at least two witnesses, must register it if it
is presented by a person having the qeéessary interest
within the prescribed period. Neither death, nor the
expre:%s revocation by the donor, is a ground for refus-
ing registration, if the other conditions are complied
with, Their Lordships accordingly find themselves in
complete agreement with the judgment of the Full
Bench of the Bombay High Court in the case cited. As
this decision, and the similar decision of the Full bench
of the Madras Court, had settled the law for these
Presidencies, it is annecessary to refer to the various
conflicting decisions of inferior tribunals which were
overruled.

Their Lordships apprehend that the Judges of the
High Court of Madras, in allowing leave to the appellant
in the present case to proceed with hig appeal, desired
to elicit an authoritative opinion as to the soundness of
the two latest decisions in the Madras Courts, and their
Lordships think it desirable that a point which has
occasioned so much controversy in the past should be
settled by a decisinn, which will apply-to the who]é of
India.
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Their Lordships will accordingly humbly advise His

Majesty that the judgment and decrees of the High

Court should be affirmed, and tuat this appeal should be
dismissed. The appellant must pay the costs.

Solicitor for appeilant: H. 8. Z. Polak.

Solicitors for respondents: Douglas Graut and Dold,
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APPELLATE CIVIL.

Before Mr. Justice Kiishnan and Mr. Justice
Venkatasubba Rao.

VEERABHADRAYYA (Arperiant), FirsT DEFENDANT
V.

ZAMINDARS OF NORTH VALLUR AXD ¥OUR OTHERS
(REsPONDENTS), Praintivrs Nos. 1 AND 2 anp DEFENDANTS
Nos. 2 10 5.%

Mudras Bstates Land Act (I of 1908), ss. 8 (10), (16), 6, 8
and 185—Conversion of ryots lands into private lands by a
zamindar before the Act—DLease of such lands after the Act
for a period—No occupamncy right—=Sec. 8, not retrospective.

Before the Hstates Land Act (Madras Act I of 1908), it was
competent for & zamindar to convert what were once ryoti lands
into private or kamatam lands and to hold them as such; and
if after the Act a person is let into possession of such converted
lands either as ijaradar (lessee for a period) or as the agent of
the zamindar, he does not thereby acquire occupancy rights
therein. 7

Section 8 of the Act is not retrospective.

APPEAL against the decree of the Court of the Sub-
ordinate Judge of Kistna at Ellore in Original Suit
No. 85 of 1919,,

“ Appeal No. 164 of 1924,
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