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PR IV Y  COUNCIL.*

1926, PANAGANTI RAMAR.AYANIMGAR (Defendant N o. 1),November 30. .
__________  A ppeliant,

V .

m a h a r a j a  o f  VENKATAGIRI a n d  oth ers  ( P l a in t if f s ) ,
R e sp o n d e n t s .

[On Appeal from the Higli Court at Madras.”

Mortgage— Bedemption— Mortgage not purely usufructuary—  
Separate charge on same-_ property— Mortgagee’s right to 
have cJiarge also redeemed— Code of Civil Procedure {Act 
V of 1908), Order X X X IV , r. 1— Transfer of Property Act 
[IV  of 1882), 55. 61-62.

Section 62 of the Transfer of Projoerty Act, 1882, wliich 
gives a uBufructiiary mortgagor a right to recover possession of 
the property mortgaged whan the mortgage money has been 
realized, or is paid, tendered or deposited in Court, applies only 
to a mortgage whicli is purely and simply nsnfructnary. The 
section is not in any way inconsistent with section 61 of the 
Act, which enacts by implication that a mortgagor cannot 
redeem withont paying money due nnder a separate mortgage 
or charge on the same property.

A deed of mortgage with possession provided for interest at 
a 8pecr6.ed rate, and contained covemmts by the mortgagor to 
pay both principal and interest. By a separate document of 
the same date the mortgagee leased part of the mortgaged 
property to the mortgagor, the document providing, upon its 
true construction, that 'npon default in payment of the rent 
reserved it should be a charge upon the property included in 
the mortgage deed. In a suit for redemption and possession 
brought by an assignee of the mortgagor’s interest against an 
assignee of the mortgage,

Held, that the deed did constitute a usufructuary mortgage 
within, section 62 and that nnder section 61 the mortgagee was 
entitled to have the arrears of rent inckided in the sum to be 
paid as a condition to possession; further, that to exclude the
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rent would lead to a circtiity of action and -R-ould "be contrary to N1M f 1A H
Order X X X IY , rule tlie object of wKioli rule is ttat.all i-.
claims affecting tlie equity of redemption should be disposed of 
in one suit.

A ppeal (jSTo, 154 of 1924) from a decree of the High 
Court (April 19, 1920) varying a decree of tlie Subordi
nate Judge of North A root (March 2] ̂  1917).

The suit was brought by the late Maharaja of 
Venkatagirij now represented by the first respondent 
for redemptioi! of a mortgage with possession, dated 
March 13, 1909; the mortgagor's interest has been 
purchased by the plaintiff on October 22, 1915, and the 
mortgage had been assigned to the defendant-appellant 
on September 9, 1913,

The plaintiff by his plaint prayed (a) that an account 
misrht be taken of the amount due to the defendants ono
the securities ; (b) on payment, delivery of the docu
ments and of possession of the properties free from any 
encumbrances.

The Subordinate Judge made a decree for redemp
tion on payment of Rs., 2,47,854 with interest. On 
appeal to the High Couz-t (W aliis, O.J., and Seshagiri 
Ayiab, J.) the decree was modified by adding a further 
Rs. 29,711. The question in the present appeal was 
whether certain other sums should not be brought 
into the mortgage account, and whether sufficient 
interest had been allowed. Among those sums was the 
rent in arrear under a lease of the same date as the 
mortgage whereby the mortgagee let to the mortgagor 
part of the mortgaged property.

The facts of the case, and the effect of the judg
ments in India, appear from the judgment of the 
Judicial Committee.

K.6., and Kenioorthy Broton for the
appellant,
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ramaraya. Eerbert K.C., Dunne. K.C., and.jVa.ra-
NIMGAK ^

simham for tlie first respondent.
Ma h araja  of • i i i • t* •venkatagiki. On the question wJietner the rent, ii it were as tne 

appellant contended a charge upon the property, must 
be paid on redemption of the principal mortgage, 
reference was made to the Transfer of Property Act, 
18S2, ss. 58, 60, 62. 98 ; Order X X X IY , rule 1, Khuda 
Bakhsh v. Alim-un~ni^isa{\), Ramasumni Ayya7'v. VyfM- 
natha Ayij(ir{^)^ Jawahir Singh v. Someshiuar Dat{^), 
Gang a Bai y . Kiftarath Bai{i:) and AhdiUlah Khan v. 
Basharat Husain{^).

The JQDGMENT of their Lordships was delivered by
Lord Sinha. Loed SiNHA.— This is an appeal against a decree of 

the High Court of Madras, dated the 19th of April 
1920, varying a decree of the Subordinate Judge of 
North Arcot, dated the blst March 1917, made in a suit 
filed in that Court on the 21st December 1915.

That suit arose out of a transaction between the Baja 
of Kalahasti and the Raja of Tuui, which was embodied 
in Exhibit A and Exhibit I in the case.

Exhibit A purports to be a deed of mortgage with 
possession ”  of immovable properties described in sche
dules A, B, C and D (hereafter called the A, B, C and D 
properties) for a sum of 11 lakhs of rupees, with interest 
at 10 annas per cent per month, to be recovered from 
the rents and profits. The mortgagor was to have 
liberty to pay off the mortgage money at the end of 
four years, with option to defer payment for a further 
period of two years. If the money was not paid on the 
13th of March 19]5, the entire amount then due was to 
carry interest at 1 per cent per mensem— 10 annas 
from the rents and profits and the remaining 6 annas to

(I) (1905) r.L.B., 27 All., 313. (2) (1903) I.L.R,, 26 Mad., 760.
(3) (1906) I.L.R., 28 All., 225; 33 LA., 42.

(4) (1911) 33 All., 393, (5) (1913) I.L.R., 85 All., 48; 40 LA., 31,



be payable by the mortgagor personallj being also EAjusi-ri- 
cliarged upon the properties.

Exhibit I  purports to be a muoliilika or comiterpart ySm itiZ  
lease, by whicli the mortgagor Raja takes a lease from LoR]Ti7Kâ . 
tlie mortgagee of the “  A ” properties for a period of four 
years, from tlie 1st July 1909, to the 30th of June 
1918. The lessee was to pay a fixed yearly rent of 
Es. 18,750, in three equal instalments, which is eqiiiTalent 
to interest on 2| lakhs at 10 annas per cent per monfcii.
In default of payment of the re at reserved, the amount 
was to be recovered from the income of the ijara 
villages, and by means of the lessee’s other property 
“  besides the property which was mortgaged with 
possession.

There was considerable controversy as to the precise 
meaning of theTelugu word “  galm ”  in Exhibit I, trans
lated above as “ b e s i d e s It may mean “  in addition 
to ”  or excepting.”  Their Lordships feel no doubt 
that in the contest that word means “  i% addition to.̂ '

The circumstances under whicli the transaction em
bodied in Exhibits A and I took place were as follows :—

The Raja of Kalahasti was heavily in debt at the 
time. Decrees for sale had been obtained by mortga
gees against the "  A/^ “ B ” and “  0 ”  properties. The 

B ”  and “  0 ”  properties had been aotualJj sold, 
though proceedings to set aside the sales of the “  B ” 
properties were pending. To pay off all these encum
brances and to meet the expenses in connexion with 
the proceedings to set aside the sales which had already 
taken place and other immediate necessities, it was 
necessary for the Raja of Kalahasti (the mortgagor) to 
raise a sum of 11 lakhs of rupees. That money was to 
be applied as follows :—■

(a) lakhs for payment of.three mortgage 
decrees against the “  A ” properties a ad espen ses in 
coiinexioa therewith.
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N̂iMSAR̂ * (5) 2^ lakhs to satisfy the mortgage decree
ao'aiiiRt tlie B ” properties, and to meet all expenses in

M a h a r a j a  o f  °  . . . .
Yenkat&giri, connexion with tlie proceedings to set aside the auction
l o h d  sn v H A , sales thereoij as also other necessities of the mortgagor, 

and
(c) 6 lakhs to satisfy a mortgage against the C ”  

properties in favour of a So wear of Hyderabad, who 
was in possession of those properties with an agreement 
to re convey the same on receipt of 6 lakhs of rupees.

The Eaja of Tuni agreed to lend |-his amount of
11 lakhs of rupees and to apply the same for the above 
purposes, on the security of the “ A ,” “  B ” and “  0 ”  
properties, with the addition of another small property 
described in Schedule D of Exhibit A, this last, it is sug
gested, being included merely with a view to registra
tion in the district in which it was situated.

The terms of this agreement were embodied in the 
two deeds, Exhibits A and I, which were executed and 
registered on the same date, the 13th March 1909.

Thereafter, the mortgagee paid off the three mort
gage decrees against the “  A ” properties and certain 
other expenses in connexion therewith and the amount 
so applied was more or less lakhs of rupees.

He also paid into Court a sum of Rs. 1,93,617 in 
respect of the mortgage decree against the “ B ” prop
erties.

These properties (23 villages in Taluk Pamur) had 
been sold, together with four other villages in the same 
Taluk, in Court auction and the mortgagor had applied 
to set aside those sales. The first Court confirmed the 
sales of the four villages and set aside the sales of the 
“  B ”  villages (23 in number). Both sides appealed to 
the High Court, which confirmed all the sales (i.e., of 
all 27 villages) and the mortgagee lost his possession of 
“  B ” properties. He could not, however, get babk the 
money he had paid into Court as stated above till the
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24tli April 1912, when his widow and rexjresent- 
ative got • hack from, the Court Es. 1,80,412-10-0.. •̂o  • ; j MAHAKAJa of

out of the Rs. 1,93,617-0-0 paid in, It is admitted 'VEsi^Qm, 
that he did not receive aay interest on the hatt-er sum foi I'Obd slnha, 
the period wBile it was in Court, i.e., imtii the 24th 
April 1912, nor any interest thereafter on the balance 
which remained unpaid, i.e., on the difference 
Rr. 13,205-6-0.

The mortgagee did not pay the 6 lakhs of rupees to 
the Hyderabad Sov7car and consequently the C ” prop
erties never came under the operation of the mortgage 
(Exhibit A) and no question arose in the suit with 
reference thereto.

The mortgagor remained in possession of the “  A ” 
properties under the lease (Exhibit I), but did not pay 
any portion of the stipulated rent. The mortgagee 
(lessor) obtained a money decree in respect of seven 
instalments of the rent, but it is common ground that 
that decree as well as the remaining five instalments of 
rent remained unsatisfied.

The morto-a^ee died in 1911 and in 1913 his widowO O
and representative transferred all his interest in the 
mortgaged properties to defendant No. 1, who there
after sub-mortgaged it to defendant No. 2. Defendants 
3 and 4 are the representatives of the original mort
gagor and mortgagee respectively.

The equity of redemption of the “̂ ^A”  properties 
was sold in execution of a money decree against the 
mortgagor and purchased by the plaintiff, who institu
ted the present suit on the 21st December 1915, against 
the defendants above described for redemption and 
possession.

The plaintiff alleged that defendant No. 1 was 
claiming a great deal more than the sum (Es. 2,34,150) 
which be admitted to be due on the mortgage of fchd
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^ ”  properties; and he asked that an account migiit 
V- be taken of tlie amount due to the defendant N'o. 1 on

M a h a r a . i a  01?

VENKATAfiipj. the security of the properties and that on payment of the
Ldep Sikha. same by the plaintiff, the defendants be directed to 

deliver to the plaintiff the mortgage instruments and all 
docume.nts in their possession relating to the properties 
and to deliver possession of the said properties to the 
plaintiff without any encumbrance and to execute and 
register an acknowledgment in writing to the effect 
that the interest created by the mortgage has been 
extinguished.

. The defendant No, 1 annexed an account to his 
written statement under which he claimed that the 
sum of E.S. 5 5 6 3 3 I 7 2 - I 5 - I I  was due on the mortgage, 
including the arrears of rent above mentionedj and he 
also asked that an account should be taken of all 
moneys due to him and the plaintiff declared entitled to 
redeem only on payment of the whole amount found 
due, together with his costs of suit.

Now, a portion of the defendant’s account consisted 
of claims for compensation based on se7eral groands^ 
such as the alleged misdescription of one of the villages 
mortgaged, the fact that another of the villages was 
allowed to be sold for arrears of revenue on the alleged 
fraudulent compromise of the litigation for setting aside 
the sale of the “  B ” villages and so forth. These 
formed the subject of issues Nos. 7, 8 and 9 in the 
trial Court and . were all decided in favour of the 
plaintiff. Both, the Subordinate Judge and, on appeal, 
tlie High. Court held that these were all claims for 
breach of contract sounding in damages and were not 
in any way charged upon the property. They therefore 
held that the plaintiff, as assignee of the equity of 
redemption, could not be required to pay such damages 
as a condition of redemption. Some ' of these - claims
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were repeated in the case for tlie appellant»d.efendant 
before this Board, but as Mr. Upioliii. on behalf of the

^ '  M a h a b a j a  o f

appellant, abandoned them at the hearings their Lord- Vicsk&tagiei.
ships need not deal with them except in connexion with t .o k d  s i s h a ,

the question of the costs of this appeal-
The questions remaining for consideration a re ;

Is^Ja the defendant entitled to credit in the mortgag-e
account taken in this suit for the amounts he paid in
connexion with the B ”  properties and, if so, at wliat
rate and for,w hat period is he entitled to interest
thereon ? And 2nd, Is the defendant similarly entitled
to credit for the arrears of rent remaining unpaid in
respect of the “  A  ”  properties ? These formed the
subject of Issues Nos. 4, 5 and 12 in the first Court,
which decided them all against the defendant.

That Court held as a matter of construction that
Exhibit A. amounted to three different mortgages for
three different amounts on three distinct properties, and
that the mortgage for 2-| lakhs on the A ”  properties
was distinct and separate from the other two items of

lakhs and 6 lakhs, which were similarly received for
the respective purposes of relieying the “  B ”  and “ 0 
properties from the encumbrances subsisting thereon.
In that view the Bubordinate Judge disallowed the
claims in connexion with the “ B properties and went
to the length of splitting up the stamp dutj on Exhibit
A, allotting half of it only, viz., Rs. 6,000 out of
Rs. 12,000, to the claim against the “  A ’’ properties.

On the second point, he held that the mortgage
(Exhibit A) and the lease (Exhibit I) were separate
and severable transactions, that the arrears of rent
payable under Exhibit I were not charged upon the

A  ”  properties, either as to principal or interest, and
that the plaintiff was not bound to pay the sums claimed
in respect of su5h arrears.
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iiwAtATA- Taking the account on this basis, the Subordinate
NIMGAB. O ’

M a h a r a j a  o p  decreed that (1) the plaintiff pays into Court
VENKATAGiai, on or before the 30th June 1917, the amount declared 
L o r d  S i n h a . due, viz., Rs. 2,70,752-1-9, the defendants should 

deliver up to the plaintiff . . . all documents in
their possession or power relating to the mortgaged 
property and should, if so required, retransfer the 
property to the plaintiff free from the mortgage and 
from all encumbrances, etc., and shall put the plaintiff 
in possession of the propertyj and (2)- that if sncli 
payment was not made on or before the 30th June 
1917, tlie said mortgaged property should be sold.”

The defendant appealed to the High Court. The 
learned Judges in that Court, differing from the Sub
ordinate Judge, held as a matter of construction that 
Exhibit A  could not be treated as creating three distinct 
mortgages and that there was nothing in its provisions 
to cut down the plain words of the instrument by 
which the properties in the four schedules were charged 
in respect of the whole debt. They, therefore, modified 
the decree of the first Court by including in the 
mortgage debt the difference between the amount paid 
into Court by the mortgagee in respect of the “  B ” 
properties and the amount drawn out by him, viz., 
Rs. 13,204-6-0, with interest thereon at As. 10 per 
cent per mensem from the 31st January 1911, up to 
19th April 1920 (date of High Court decree). They 
further modified the lower Court’ s decree by giving to 
the defendant the whole of the Rs. 12,000 for stamps, 
etc.— the additional sums thus allowed amounted^ with 
interest, to Rs. 29,711-8-2.

The only objection, to this part of the High Court’s 
decree urged before this Board is that the appellant is 
entitled to interest on the entire amount paid into Court 
by the mortgcagee (Rs. 1,93,617) from the time h*e lost



possession of the “  B ”  properties, i.e., to the 24tli H.-tMAEAIA* 
April 1912, at As. 10 per cent per montli, in addition 
to tlie interest on tlie difference ('Ks. lB,02-i) allowed vtsKltlliZ 
by the Higli Court. Their Lordships are of opinion lor7 ĵ.'h,4. 
that this contention is well-founded and the High 
Court decree must be Yaried so as to giv̂ e effect to it.

A second claim nrged on behalf of the defendant- 
appellant to a sum of Rs. 5,572-14-8, is based on the 
ground that the mortgagor had collected a portion of 
the rents of tlie ‘ " A ” properties between the 13th 
March 1909, and the 30th June 1909, and that this 
portion amounting to Rs. 5,572-14-8 was payable 
under Exhibit A to the mortgagee. The Subordinate 
Judge, as well as the learned Judges of the High Court, 
found against the defendant-appellant in respect of this 
claim and their Lordships see no reason to disturb this 
concurrent finding of fact.

A more important point in the case relates to the 
arrears of rent payable under the lease (Exhibit I). As 
stated above, the mortgagor never paid any of .the 
instalments of rent payable under the lease (Exhibit A ).
For seven of these instalments a decree was obtained in 
O.S, ISTo. 17 of 1912 and a small sum of money realized 
in execution, of that decree j the remaining five instal
ments also remained unpaid and the defendant claimed 
that two sums of Rs. 30,997-14-1 and Rs. 38,684-11-0 
remained due in respect of these arrears of rent with 
interest thereon. Their Lordships understand that there 
is no dispute as to the amount, but the plaintiff contends 
that these sums are not in any w aj charged upon the 

A ” properties and that he was not bound to pay the 
same for the purposes of redemption.

The Subordinate Judge decided in favour of the 
plaintifi on the gri>und that the lease (Exhibit 1) did not 
create any charge on the corpus of the “  A ”  properties.
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itAMARiTA- The High Court upheld that part of his decision, but on
NIMGAH

'* different grounds. The learned C h ief  Justice (the other 
tenkatagirZ learned Judge not di^^senting) rejected the Subordinate 
Loai)~̂ NHA. Jiidge’s construction of the lease and held that the annual 

payments thereby provided were charged on the land in 
question by Exhibit I. The C h ief  J ustioe held, however, 
that by virtue of section 62, clause (b) of the Transfer 
of Property Act, the plaintiff had a statutory right to 
redeem the usufructuary mortgage created by Exhibit A  
•without paying off the charge for arrears of rent under 
Exhibit I. Mr. Justice S kshagiirl Ayyar. agreed with the 
C hief J ustice and was further of opinion that apart from 
section 62, clause (h), on v/hich the CriiEP Justiob relied 
the defendant’s claim on this head failed because there 
was no right in Indian law in a mortgagee to require all 
the mortgages on a property to be redeemed together.

It is contended before this Board on behalf of the 
defendant-appellant that the two deeds, Exhibits A  and 
r, should be read together as they form parts of one 
transaction, the lease being in the nature of machinery 
for the purpose of realizing the interest due on the 
mortgage; further, that section 62 of the Transfer of 
Property Act has no application to the case as it applies 
only to a case of an usufructuary mortgage pure and 
simple, which Exhibit A is not, as it contains covenants 
for payment both of principal and interest. The section"' 
which the appellant’s counsel urges as being applicable 
to lAie facts of this case is section 61 of the Transfer of 
Property Act, which enacts by implication that a mort
gagor seeking to redeem shall not be entitled to do so 
without paying any money that liiay be due under a 
separate mortgage or charge, if the latter relates to the 
same property.

Their Lordships are of opinion thatj:hese contentions 
oa behalf of the appellaut must prevail. A number of



authorities on fclie sections of tlie Transfer of Property Samatvat̂ . 
Acfc were cited which their Lordships have considered, " r." 
but upon which they thint it iinuecessary to comment.
In their Lordships’ view, section 62 of the Transfer of loeiT^kha. 
Property Act applies only to usufructuary mortgages 
pure and simple, and is not in any way inconsistent 
with the provisions of section 61,

The mortgage in question, Exhibit A, no doubt is 
usufructuary, but it is something more, inasmuch as it 
contains covenants on the part of the mortgagor to pay 
both principal and interest. Their Lordships are disposed 
to agree in the view taken of the mortgage by the learned 
C h ief  J ustice of Madras that it was an anomalous mort
gage or at least a combination of a simple mortgage and 
aasufructuary mortgage. In no other view could the 
preliminary decree of the Subordinate Judge directing 
a sale of the property in default of payment, or the final 
decree of the High Court which embodies such direction, 
be made. If, again, apart from the usufructuary 
mortgage there is a simple mortgage or a charge subsist
ing on the properties in favour of the defendant by 
virtue of Exhibit I, the decrees both of the Subordinate 
Judge and of the High Court must be held to be 
erroneous in so far as they direct that on payment of 
the amount due under Exhibit A  the defendant should 
deliver possession of the property free from encumbrance 
and all documents relating to the mortgaged property.
Counsel, on behalf of the first respondent, conceded that 
portion of the decree should be set aside, but argued 
that the plaintiff should be relegated to a separate suit to 
enforce the simple mortgage or charge under Exhibit I.

It seems to their Lordships that the course suggested 
by the first respondent’s counsel would lead to a circuity 
of action and w«uld be contrary to the provisions of 
Order X X X IY , rule 1, of the Code of Civil Procedure,
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ramwaya. requires all persons haying an interest in the mort-
m a h a b a j a  o f  security to be joined as parties to any suit relating 
■Vekkatagiui. to the mortgage. The object of that provision is that 
Lord hinha. all claims affecting the equity of redemption should be 

disposed of in one and the same suit. If the defendant 
did not set up his charge for the arrears of rent in this 
suit serious questions might well arise as to whether he 
would be entitled subsequently to bring a suit to enforce 
that charge. Their Lordships are of opinion that the 
defendant-appellant is entitled to add the sums in 
question to his claim in this suit, with interest thereon, 
from the due date of the mortgage, viz., 13th March 
1915.

The judgment of the High Court should be varied 
on the points mentioned above and the case remitted to 
that Court in order to make a decree on the above basis, 
and their Lordships will humbly advise His Majesty 
accordingly.

The respondent No. 1 must pay the appellant’s costs 
of this appeal, less a sum of ‘£50, which their Lordships 
assess as being payable to him by the appellant in respect 
of unsustainable claims abandoned only at the hearing 
of this appeal.

Solicitor for appellant: Douglas Grant and Bold.
Solicitor for first respondent: H. 8. L. Polak,

A.M.T.
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