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PRIVY COUNCIL.*

18286, PANAGANTI RAMARAYANIMGAR (Derevpant No. 1),

November 30.
— APPELLANT,

s

2.

MAHARAJA OF VENKATAGIRI axp ormers (PrLAtNTIves),
REspPoNDENTS. :

[On Appeal from the High Court at Madras.]

Mbrtgage——}iedem]oi;ion——.MOfrtgage not purely usufructuav*y~;
Separate charge on sume: property—Mortgagee’s right to
hove charge also redeemed——Code of Civil Procedure (Act
V of 1908), Order XX XIV, r. 1-—Trunsfer of Property Act
(IV of 1882), ss. 61-62.

Qection 62 of the Transfer of Property Act, 1882, which
gives a usufructuary mortgagor a right to recover possession of
the property mortgaged when the mortgage money has been
realized, or is paid, tendered or deposited in Court, applies only
to o mortgage which is purely and simply usufruetuary. The
geotion is mot in any way inconsistent with section 61 of the
Act, which enacts by implication that a mortgagor cannot
redeem withont paying money dne under a separate mortgage
of charge on the same property.

A deed of mortgage with possession provided for interest at
@ Speei'ﬁed rate, and contained covenants by the mortgagor to
pay both principal and interest. By a separate document of
the same date the mortgagee leased part of the mortgaged
property to the mortgagor, the document providing, upon its
true construction, that ‘upon default in payment of the rent
regerved it should be a charge upon the property included in
the mortgage deed. In a suit for redemption and possession
brought by -an assignee of the mortgagor’s interest against an
assignee of the mortgage,

Held, that the deed did constitute a usufructuary mortgage
within section 62 and that under section 61 the mortgagee was
entitled 4o have the arrears of rent included in the sum to be
paid as a condition to possession ; further, that to exclude the
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rent would lead to a circuity of action and would be contrary to
Order XXXIV, rulel, the object of which rule is that all
claims affecting the equity of redemption should be disposed of
in one suit.

Arrean (No. 154 of 1924) from a decree of the High
Court (April 19, 1920) varying a decree of the Subordi-
nate Judge of North Arcot (March 21, 1917).

" The suit was brought by the late Maharaja of
Venkatagiri, now represented by the first respondent
for redemptior of a morigage with possession, dated
March 138, 1909; the mortgagor's interest has been
purchased by the plaintiff on October 22, 1915, and the
mortgage had been assigned to the defendant-appellant
on September 9, 1913.

The plaintiff by his plaini prayed (a) that an account
might be taken of the amount due to the defendants on
the securities ; (b} on payment, delivery of the docu-
ments and of possession of the properties free from any
encumbrances.

The Subordinate Judge made a decree for redemp-
tion on payment of Rs. 2,47,854 with interest. On
appeal to the High Court (Warzrs, C.J., and Susnacinr
Avyar, J.) the decree was modified by adding a further
Rs. 29,711. The question in the present appeal was
whether certain other sums should not be brought
into the mortgage account, and whether sufficient
interest had been allowed. Among those sums was the
rent in arrear under a lease of the same date as the
mortgage whereby the mortgagee let to the mortgagor
part of the mortgaged property.

The facts of the case, and the effect of the judg-
ments in India, appear from the judgment of the
Judicial Committee.

Upjohn, K.G., and Kenworthy Brown for the
appellant.
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Sir Herbert Cunliffe, K.C., Dunne, K.C., and Nara-
simham for the first respondent.

On the question whether the rent, if it were ag the
appellent contended a charge upon the property, must
be paid on redemption of the principal mortgage,
reference was made to the Transfer of Property Act,
1882, ss. 58, 60, 62, 98 ; Order XXXIV, rule 1, Khuda
Balhsh v. Alim -un-msaa( 1), Ramaswamr Ayyer v, Viythi-
natha Ayyar(2), Jowakir Singh v. Someshwar Dat(3),
Ganga Rai v. Kirtarath Rai(4) and Abdullah Khan v.
Basharat Husain(b).

The JUDGMENT of their Lordships was delivered by

Lorn Srzvna.—~—This is an appeal against a decree of
the High Court of Madras, dated the 19th of April
1920, varying a decres of the Subordinate Judge of
North Areot, dated the 51st March 1917, made in a suit
filed in that Court on the 21st December 1915,

That suit arose out of a transaction between the Raja
of Kalahasti and the Raja of Tuni, which was embodied
in Exhibit A and Exhibit I in the case.

Exhibit A purports to be a deed of “ mortgage with
possession ”’ of immovable properties described in sche-
dules A, B, C and D (hereafter called the A, B, C and D
properties) for a sum of 11 lakhs of rupees, with interest
at 10 annas per cent per month, to be recovered from
the rents and profits. The mortgagor was to have
liberty to pay off the mortgage money at the end of
four years, with option to defer payment for a further
period of two years, If the money was not paid on the
13th of March 1915, the entire amount then due was to
carry interest at 1 per cent per mensem—I10 annas
from the rents and profits and the remaining 6 annas to

(1) (1906) L.L.R.,27 AlL, 313, (2) (1903) LL.R., 26 Mad., mo
(3) (1906) LLR., 28 All, 225 ; 33 LA, 43,
" (4) (1911) T.L.R., 38 AlL, 393, (5) (1913)ILR 35 All, 48;40 LA., 31,
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be payable by the mortgagor personally being also
charged upon the properties.

Exhibit I pnrports to be a muchilika or counterpart
lease, by which the mortgagor Raja takes a lease from
the mortgagee of the ““ A properties for a period of four
years, from the Ist July 1909, to the 30th of June
1913, The lessee was to pay a fixed yearly rent of
Rs. 18,750, in three equal instalments, which iz equivalent
to interest on 25 lakhs at 10 annas per cent per month.
In defaunlt of payment of the rent reserved, the amount
was to be recovered from the income of the ijara
villages, and by means of the lessee’s other property
“lesides” the property which was mortgaged with
possession.

Thers was considerable controversy as to the precise
meaning of the Telugu word * gaka > in Exhibit I, trans-
lated above as “lesides.” It may mean “in addition
to”’ or “excepting.” 'Their Lordships feel no doubt
that in the context that word means ¢ in addirion fo.”

The circumstances under which the transaction em-
bodied in Exhibits A and I took place were as follows :—

The Raja of Kalahasti was heavily in debt at the
time. Decrees for sale had been obtained by mortga-
gees against the ““ A,)” “ B ” and © C” properties. The
“«B” and *“C” properties had been actually sold,
though proceedings to set aside the sales of the «B™
properties were pending. To pay off all these encum-
brances and to meet the expenses in connexion with
the proceedings to set aside the sales which had already
taken place and other immediate necessities, it was
necessary for the Raja of Kalahasti (the mortgagor) to
raise a sum of 11 lakhs of rupees. That money was to
be applied as follows :—

(a) 23 lakhs for payment of three mortgage
decrees against the A’ properties and expenses in
connexion therowith,
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(b) 2% lakhs to satisfy the mortgage decre%
against the “ B™ properties, and to meet all expenses in
connexion with the proceedings to set aside the auction
sales thereof, ag also other necessities of the mortgagor,
and

{¢) 6 lakhs to satisfy a mortgage against the “ C
properties in favour of a Sowcar of Hyderabad, who
was 1n possession of those properties with an agreement
to reconvey the same on receipt of 6 lakhs of rupses.

The Raja of Tuni agreed to lend this amount of
11 lakhs of rupees and to apply the same for the above
purposes, on the security of the “A,” “B” and «“C”
properties, with the addition of another small property
described in Schedule D of Exhibit A, this last, it is sug-
gested, being included merely with a view to registra-
tion in the district in which it was sitaated.

The terms of this agreement were embodied in the
two deeds, Exhibits A and I, which were executed and
registered on the same date, the 13th March 1909,

Thereafter, the mortgagee paid off the three mort-
gage decrees against the “ A" properties and certain
other expenses in connexion therewith and the amount
g0 applied was more or less 2% lakhs of rupees.

He also paid into Court a sum of Rs. 1,93,617 in
respect of the mortgage decree against the “B” prop-
erties.

These properties (23 villages in Taluk Pamur) had
been sold, together with four other villages in the same
Taluk, in Court aunction and the mortgagor had applied
to set aside those sales. The first Court confirmed the
sales of the four villages and set aside the sales of the
“B*” villages (28 in number). Both sides appealed to
the High Court, which confirmed all the sales (i.e., of
all 27 villages) and the mortgagee lost his possession of
“ B ” properties. He could not, however, get batk the
money he had paid into Court as stated above till the
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24th  April 1812, when his widow and represent. BATRAvs-

ative got -back from the Court Rs 1,80,412-10-0 Mambessa or
out of the Rs. 1,93,617-0-0-paid in. It is admitted Vevsamicmr
that he did not receive any interest on the latter sum for Lorp Smxa,
the period while it was in Court, ie., until the 24th

April 1912, nor any interest thereafter on the balance

which remained unpaid, i.e., on the difference

Rs. 13,205-6-0.

The mortgagee did not pay the & lakhs of rupees to
the Hyderabad Sowear and consequently the “C ™ prop-
erties never came under the operation of the mortgage
(Exhibit A) and no question arose in the suit with
reference thereto.

The mortgagor remained in possession of the «“A”
properties under the lease (Exhibit I), but did not pay
any portion of the stipulated remt. The mortgagee
(lessor) obtained a money decree in respect of seven
instalments of the rent, but it is common ground that
that decree as well ag the remaining five instalmenss of
rent remained unsatisfied.

The mortgagee died in 1911 and in 1913 his widow
and representative transferred all his interest in the
mortgaged properties to defendant No. 1, who there-
after sub-mortgaged it to defendant No. 2, Defendants
3 and 4 are the representatives of the original mort-
gagor and mortgagee respectively.

The equity of redemption of the “A” properties
was sold in execution of a money decree against the
mortgagor and purchased by the plaintiff, who institu-
ted the present suit on the 21st December 1915, against
the defendants above deseribed for redemption and
possession,

The plaintiff alleged that defendant No. 1 was
claiming a great deal more than the sum (Rs. 2,34,150)
which be admitted to be due on the mortgage of the
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“ A” properties; and he asked that an account might
be taken of the amount due to the defendant No. 1 on
the security of the properties and that on payment of the
same by the plaintiff, the defendants be directed to
deliver to the plaintiff the mortgage instraments and all
documeénts in their possession relating to the properties
and to deliver possession of the said properties to the
plaintiff without any encumbrance and to execute and
register an acknowledgment in writing to the effect
that the interest created by the mortgage has been
extinguished. ‘

The defendant No. 1 annexed an account to his
written statement under which he claimed that the
sum of Rs. 5,63,172-15-11 was due on the mortgage,
including the arrears of rent above mentioned, and he
also asked that an account should be taken of all
moneys due to him and the plaintiff declared entitled to
redeemn only on payment of the whole amount found
due, together with his costs of suit.

Now, a portion of the defendant’s account consisted
of claims for compensation based on several grounds,
such as the alleged misdeseription of one of the villages
mortgaged, the fact that another of the villages was
allowed to be sold for arrears of revenue on the alleged
frandulent compromise of the litigation {or setting aside
the sale of the “B” villages and so forth. These
formed the subject of issues Nos. 7, 8 and 9 in the
trial Court and were all decided in favour of the
plaintiff. Both the Subordinate Judge and, on appeal,
the High Court held that these were all claims for
breach of contract sounding in damages and were not
in any way charged upon the property. They therefore
held that the plaintiff, as assignee of the equity of
redemption, could not be reqnired to pay such damages
as a condition of redemption, Some “of these-claims
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were repeated in the case for the appellant-defendant Hivaniva-

before this Board, but as Mr. Upjohn, on behalf of the s o
appeliant, abandoned them at the hearing, their Lord- VEXRATAGIRL
ships need not deal with them except in connexion with roxo Srvas.
the question of the costs of this appeal.

The questions remaining for consideration are:
Ist, T3 the defendant entitled to credit in the mortgage
Zecount taken in this suit for the amounts he paid in
connexion with the “ B’ properties and, if so, at what
rate and for ,what period is he entitled to interest
thereon P  And 2und, Is the defendant similarly entitled
to credit for the arvears of rent remaining unpaid in
respect of the “A” properties? These formed the
subject of Issnes Nos. 4, 5 and 12 in the first Court,
which decided them all against the defendant.

That Court held as a matter of construction that
Exhibit A amountel to three different mortgages for
three different amounts on thres distinct properties, and
that the mortgage for 23 lalkhs on the “ A * properties
was distinct and separate from the other two items of
21 lJakhs and 6 lakhs, which were similarly received for
the respective purposes of relieving the “ B’ and “ 0 ”
properties from the encumbrances subsisting thereon.
In that view the Subordinate Judge disallowed the
claims in connexion with the “B ” properties and went
to the length of splitting up the stamp duty on Exhibit
A, allotting half of it only, viz., Rs. 6,000 out of
Rs. 12,000, to the claim against the “ A properties,

On the second point, he held that the mortgage
(Exhibit A) and the lease (Exhibit I) were separate
and severable trausactions, that the arrears of rent
payable under HExhibit I were not charged upon the
“ A properties, either as to principal or interest, and
that the plaintiff was not bound to pay the sums claimed
in respect of suth arrears.
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BAMARSLA- Taking the account on this basis, the Subordinate

Marasisa o 9 0dge decreed that (1) “if the plaintiff pays into Court

Venkaracrer o or before the 30th June 1917, the amount declared

Lowp Sivws. due, viz.,, Rs. 2,70,752-1-9, the defendants should
deliver up to the plaintiff . . . all documents in
their possession or power relating to the mortgaged
property and should, if so required, retransfer the
property to the plaintiff free from the mortgage and
from all encumbrances, etc., and shall put the plaintiff
in possession of the property, and (2) that it such
payment was not made on or before the 30th June
1917, the said mortgaged property should be sold.”

The defendant appealed to the High Court. The
learned Judges in that Court, differing from the Sub-
ordinate Judge, held as a matter of construction that
Bxhibit A could not be treated as creating three distinct
mortgages and that there was nothing in its provisions
to cut down the plain words of the instrument by
which the properties in the four schedules were charged
in respect of the whole debt. They, therefore, modified
the decree of the first Court by including in the
mortgage debt the difference between the amount paid
into Court by the mortgagee in respect of the “B”
properties and the amount drawn out by him, viz.,
Rs. 13,204-6-0, with interest thereon at As. 10 per
cent per mensem from the 3lst Jannary 1911, up to
19th April 1920 (date of IHigh Court decree). They
further modified the lower Court’s decree by giving to
the defendant the whole of the Rs. 12,000 for stamps,
etc.—the additional sums thus allowed amounted, with
interest, to Rs. 29,711-8-2.

The only objestion to this part of the High Court’s
decree urged before this Board is that the appellant is
entitled to interest on the entire amount paid into Court
by the mortgagee (Rs. 1,93,617) from the time he lost
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possession of the “B” properties, i.e, to the 24th
April 1912, at As. 10 per cent per month, in addition
to the interest on the difference (Rs. 13,024) allowed
by the High Court. Their Lordships are of opinion
that this contention is well-founded aud the High
Court decres must be varied so as to give effect io it.

A second claim urged on behalf of the defendant-
appellant to a sum of Rs. 5,572-14~8, is based on the
ground that the mortgagor bad collected a portion of
the rents of the “ A” properties between the 13th
March 1909, and the 30th June 1909, and that this
portion amounting to Rs. 5,572-14-8 was payable
under HExhibit A to the mortgagee. The Subordinate
Judge, as well as the learned Judges of the High Court,
found against the detendant-appellant in respect of this
claim and their Lordships see no reason to disturb this
concurrent finding of fact.

A more important point in the case relates to the
arrears of rent payable under the lease (Exhibit I). As
stated above, the mortgagor never paid any of the
instalments of rent payable under the leagse (Exhibit A).
For seven of these instalments a decree was obtained in
0.8. No. I7 of 1912 and a small sum of money realized
in execution of that decree; the remaining five instal-
ments also remained unpaid and the defendant claimed
that two sums of Rs. 80,997-14-1 and Rs. 38,684-11-0
remained due in respect of these arrears of rent with
interest therson. Their Lordships understand that there
is no dispute as to the amount, but the plaintiff contends
that these sums are not in any way charged upon the
¢ A properties and that he was not bound to pay the
same for the purposes of redemption.

The Subordinate Judge decided in favour of the
plaintiff on the ground that the lease (Exhibit 1) did not
create any charge on the corpusof the ¢ A” properties.
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Ramamava. The High Court upheld that part of his decision, but on
NIMGAR . -
. different grounds. The learned Cnigr Jusrtick (the other

%T:i’;&f;f;,?f learned Judge not dissenting) rejected the Subordinate

Loen Swua, J1dge’s construction of the lease and held that the annual
payments thereby provided were charged on the land in
question by Exhibit I. The Curer Jusrior held, however,
that by virtue of section 62, clause (b) of the Transfer
of Property Act, the plaintiff had a statutory right to
redeem the usufructuary mortgage created by Exhibit A
without paying off the charge for arrears of rent under
Exhibit I. Mr. Justice SusEAcIRI AYYAR agreed with the
Curer Justice and was further of opinion that apart from
section G2, clause (), on which the Catnr Jusricn relied
the defendant’s claim on this head failed because there
was no right in Indian law in a mortgagee to require all
the mortgages on a property to be redeemed together.

Tt is contended before thiz Board on behalf of the
defendant-appellant that the two deeds, Exhibits A and
I, should be read together as they form parts of one
transaction, the lease being in the nature of machinery
for the purpose of realizing the interest due on the
mortgage ; further, that section 62 of the Transfer of
Property Act has no application to the case as it applies
only to a case of an usufructuary mortgage pure and
simple, which Exhibit A is not, as it contains covenants
for payment both of prineipal and interest. The section”
which the appellant’s counsel vrges as being applicable
to the facts of this case is section 61 of the Transfer of
Property Act, which enacts by implication that a mort-
gagor seeking to redeem shall not be entitled to do so
without paying any money that raay be due under a
separate mortgage or charge, if the latter relates to the
same property.
Their Lordships are of opinion that these contentiong

on behalf of the appellant must prevail. A number of
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authorities on the sections of the Transfer of Property =2:wsmava
Act were cited which their Lordships have considered, R
but upon which they think it unnecessary to comment. Fexgoinn
In their Lordships’ view, section 62 of the Transfer of 1z0 sixas.
Property Act applies only to usufructaary mortgages

pure and simple, and is not in any way inconsistent

with the provisions of section 61.

The mortgage in question, Exhibit A, no doubt is
usufructuary, bus it is something more, inasmuch as it
contains covenants on the part of the mortgagor to pay
both principal and interest. Their Lordshipsare disposed
to agree in the view taken of the mortgage by the learned
Cuier Justick of Madras that it was an anomalous mort-
gage or at least a combination of a simple mortgage and
ausufructuary mortgage. In no other view could the
preliminary decree of the Subordinate Judge directing
a sale of the property in default of payment, or the final
decree of the High Court which embodies such direction,
be made. If, again, apart from the usufructuary
mortgage there is a simple mortgage or a charge subsist-
ing on the properties in favour of the defendant by
virtue of Exhibit I, the decrees both of the Subordinate
" Judge and of the High Court must be held to be
erronsous in 8o far as they direct that on paymeunt of
the amount due under Exhibit A the defendant should
deliver possession of the property free from encumbrance
and all documents relating to the mortgaged property.
Counsel, on behalf of the first respondent, conceded that
portion of the decree shonld be sot aside, but argued
that the plaintiff should be relegated to a separate suit to
enforce the simple mortgage or charge under Exhibit I.

It seems to their Lordships that the course suggested
by the first respondent’s counsel would lead to a circuity
of actiqn and weuld be contrary to the provisions of

Order XXXIV, rule 1, of the Code of Civil Procedure,
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which requires all persons having an interest in the mort-
gage security to be joined as parties to any suit relating
to the mortgage. The object of that provision is that
all claims affecting the equity eof redemption should be
disposed of in one and the same suit. If the defendant
did not set up his charge for the arrears of rent in this
guit serious questions might well arise as to whether he
would be entitled subsequently to bring asuit to enforce
that charge. Their Lordships are of ’opinion that the
defendant-appellant is entitled to add the sumg in
question to his claim in this suit, with interest thereon,
from the due date of the mortgage, viz., 13th March
1915.

The judgment of the High Court should be varied
on the points mentioned above and the case remitted to
that Court in order to make a decree on the above basis,
and their Lordships will humbly advise His Majesty
accordingly.

The respondent No, 1 must pay the appellant’s costs
of this appeal, less a sum of*£50, which their Lordships
assess as being payable to him by the appellant in respect
of unsustainable claims abandoned only at the hearing
of this appeal.

Solicitor for appellant: Douglas Grant and Dold.

Solicitor for first respondent: H. 8. L. Polak,
AMT.




