
VOL. X.] CALCUTTA SERIES. 777

inadmissible, and we think that in consequence of this induce
ment having been held out to the prisoner, the confession 
in the pi’esent.case must be rejected. W e may observe that i t  is 
no part of the duty of a Magistrate to tell an accused person that 
anything he may say will go as evidenoe agaiust him. Putting aside 
tlie inadmissible confession nnd tbe evidence of a further confession 
made to the police, there remains no legal evidenoe upon which 
the prisoner can be convicted. W e tlierefore set aside the convic
tion and direct that the appellant be acquitted and released, A 
copy of this judgment should be sent to the committing 
Magistrate.

Appeal allowed.

PKIVY COUNCIL.

MOU-NG- HMOON HTAW ( D e f e n d a n t )  d. MAH HPWAB
( B l a i k t i f f ).

[On appeal from the Court of the Recorder of Rangoon.]
Act X V I I  qf 1876, s. 4— Buddhist law in British Burmah— TFi/e’s claim 

iipon husband fo r  maintenance.

By tlie Buddhist law of marriage, as administered in the Courts of 
British Burmah, it is tlie duty.of the husband to provide subsistence for hia 
wife and to furnish her witlx suitable clothes and ornaments, If lie fails 
to do so, he is liable to pay debts contracted by . her-for necessaries-j blit 
it appears that this law would not be applicable where she has sufficient 
moans of her own. No authority liaa been found for saying that, where 
t h e  wife has maintained herself, she can sue h eT  husband for maintenance 
for the period during which she has done so.
A wife, married according to Burmese rights and customs, claimed from 

her husband in a Court in British Burmah, a certain buiu for her expenses 
of necessaries and living for a past period during which alie had maintained 
herself. Held, tliat this was a question " regarding marriage," within tlie 
meaning of the Duvmah. Courts Act XVII of'1875, s. 4, and that, tlierefore, 
the Buddhist law formed the rule of deoision. The law, as stated aboTe, 
was accordingly applicable.

Semble, that if this had been a casein which, by the above Aot, a Court 
would have had to not according to the rulo of justice, equity, and good! 
conscience, there would have been no ground for mating the liusband

“ Preset i t : Lord FitzghsiuiiD, S ib  B. Peacock, S ib  It. P . C o l l ie r ,  
S in U. Cuuati, and  S ib  A, Hobhou&b,
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liable upou this claim, regard being had to the Burmese law as to the pvo- 
— perty of married persons.

A p p e a l  from a decree (21st June 1881) o f the Recorder o f  
R angoon.

The principal question raised by this appeal was whether, by  
the Buddhist law  prevailing in  British Burinab, a husband was 
liable to pay for tlie m aintenance o f his wife for a period during  
which she, having had means o f  her ow n, had m aintained her

self.
Tlie facts are stated in their Lordships’ judgm ent.
The plaintiff, a lleg in g  herself to have been married to the 

defendant according to the custom s o f  the Burm ese, claim ed from  
him R s. 10 ,000 for the expenses o f  her liv in g  for five years 
during which she had m aintained herself.

The defence was a denial o f  the m arriage, and o f the right o f  
the plaintiff to any m aintenance from the defendant.

The Recorder found the fact o f marriage, and on the question  
o f the liability of a husband, according to the law  of Burm ese 
Buddhists, to pay for the subsistence o f  his wife, expressed his 
opinion as fo llo w s:

“ There are m any passages in  the M enu W onanna and Menu  
Thara Sliw e M yeen Damath&ts, both recognized as o f  high autho
r ity , which show that a husband is bound to m aintain his wife, 
and in the M enu K yay Damath&t, translated by the late  
Dr. Richardson, which is the Damath&t hitherto most generally used 
as a guide in questions o f Burm ese law , probably from the fact 
of it being the on ly  one translated in to  E n glish , in  the chapter 
on the different kind o f w ives, paragraph 14, page 14, the liab ility  
is  clearly indicated. There ifc is la id  down in the case of a husband  
go in g  on a trading trip leaving  a sufficiency for his w ife’s subsis
tence, that should she marry before the expiration o f  eight years he 
m ay take away all her property and sell her, and i f  there be debts 
she m ust bear them all. B ut if  the husband does not leave sub
sistence for his wife, and shall be absent eight years trading, 'and  
she has n ot enough for her necessary food aud cloth ing, and pub
licly incur debts for her subsistence, when her husband arrives 
he m ust pay them, aud cannot say that they were contracted  
without his knowledge. W hether or not only one wife is per
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missible, according to tlie older Damatb&ts,, on page 93 of Menu 
Kyay JDamathftfc, which at any rate is an old work, ia  s. 46, Book 
I I I ,  it; gives tlie law wlieri debts are incurred by a head wife, a 
lesser -wife, or the six kinds of concubines. W hen a head wife 
incurs the debt for necessary expenses even without tlie husband’s 
knowledge, and the creditor has informed him o f it  during her 
lifetime and she dies, he lias to pay i t  with cent per cent, interest. 
I f  it be incurred by a lesser wife he has to pay principal with 
50 per cent, interest, aud if a concubine who had not been pur
chased or connected by means of money, bnt who did not eat out 
of the same dish with him, then he has to pay the principal with 
25 per cent, interest. In  the Menu Wonnana, page 112, s. 116, 
referring to the husband going to a distant country, and expect
ing to remain there, ifc says he must provide subsistence before 
he leaves.'’

te Having found that the plaintiff is the wife of the defendant, 
although by mutual consent and for his convenience in trade, 
she lived in Rangoon whilst his residence was a t Moulmein, hia 
position is somewhat analogous to that of the husband who goes 
for the purpose of trading into a distant or foreign land, aud is 
hound to supply his wife with subsistence accordiug to his means 
and position. I  see no reason why, because a woman happens to 
be n second wife, his liability to maintain her should not also 
attach as in the case of a first wife.”

The Recorder decreed the claim with costs.
On this appeal—

Mr. J. T. Woodrofe appeared for the appellant.

The principal arguments for the appellant were that, on the 
assumption that the parties had been married accordiug to Bud_ 
dhist usage, two broad questions remained, on which depended 
the liability of the appellant, viz., first, whether the marriage had 
not been dissolved by the husband aud wife having discontinued to 
live together for more than three years before the s u it ; the hus
band having refused to recognize the respondent as his wife; and 
she having expressed her desire to he divorced from h im ; 
secondly, whether, if  the marriage still subsisted, the wife was 
entitled to the maintenance claimed, under the Buddhist law and
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Mr. J , T, Woodroffc continued :

W ith regard, then, to tha second quostion, vis,, the righ t of tlio 
wife to maintenance uuder tho circumstances o f this cnso, it was 
submitted that this f( regarded m arriage j”  aud was, therefore, to 
be decided according to the law imlieated in A ct X V II  of 1875, 
s. 4, v i s Buddhist law. Mftrringe did not, of itself, independently 
of its form, and under all systems of law, operate as a contraot 
entitling the wife to compel hor husband to pay fo r. hex* main
tenance. Tho affirmative of tliat proposition appeared to have beeu 
put forward by ono of tbe Judgos of iho Bombay Supremo Court ip 
Ardaaeer Oumtjee v. Perozboya (4), bu t ifc was not assented to by 
this Committee, Tliero boing then no authority for tho general 
rig  lit nnder every system of law, of a wife to m aintenance (as to 
which the observations of tbo Queen’s Advocate, arguendo, in  the 
case cited afc p. 379, m ight be referred to), ifc followed that the 
wife’s claim in this caso could only rest on a liability on her hus
band's part created upon mnrriago by Buddhist law

(1) S Jfirclino’s notes on Buddhist Law, part 3 on Mar fin go j Appendix
B, p. xi. This work is entitled Notes on Daddliisl; Law by the Judicial 
Commissioner, British Bimnah. (IfniiRoon 18820

(2) Boltcil; Decisions, Bmmali, p. 3.
(3) «L Jardino's notes ou Buddhist Irfiir, App. III.
(4) 6 Moore’s I. A,, 318.

customs, which were binding on the parties. By Buddhist law 
the husband and wife m ight bo divorced without any decree ov 
order of C o u rt; see Mce Mncen Gtioang v. N ga Oung 
and Mee Lee (1), in which ifc was decided tlm t neither a deoree 
of Court, nor a written agreement, witnessed, were essential t0 
divorce. Not only might divorce tnko placc by m utual consent, 
whioh consent might be express or implied, see Mee Thet Shay 
v. Nga lean (2), but also, on certain terms agreed upou as to' the 
distribution of the profits of their property, afc the will of either 
of the parties. Sparks’s Code of British Burmah, chap. 3 5 Shway 
Tin  v. Mee Thoo Gnch (3).

Lord Fitzgorald stated the opinion of thoir Lordships that, 
there Laving been 110 issue raised at the hearing; as to divorce, 
this questiou could not now be argued.
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■Marriage among Buddhists, in  British Barm  ah was m erely 
a civil contract for co-habitation, involving the subordination of the 
wife to the husband, and the m utual performance of conjugal 
d u tie s ; see tho M enu K yay Damath&t, Book X I I ,  s. 1 ; and 
s. 30 (1) ; M enu Tsaya Damath&t, b. 69 (£ ); Moung Ko  v. Ma 
Shioay Get (3) ; Wagavu Damath&t, part ii, s. 1 (4),

According to the Buddhist law the husband and wife did not 
become united, so as to  be regarded as one person. N or did 
either husband or wife acquire any interest in the separate pro
perty  of the other, whether originally belonging to such other 
or acquired by him or her, after marriage. Each of these kinds 
of property had their separate names. r Husband and wife were, 
however, equally entitled to the jo int profits of b o th ; in other 
words, the profits arising from the employment by both of the 
separate property of either ; as also were they equally entitled to 
all property acquired during m arriage by their skill and industry. 
Sparks’s Oode of British B unnah, chap. 1, s. 1 4 } 1 Javdine’a 
notes on Buddhist law , part I I ; Menu Kyay Damath&t, chap. 
X I I ,  s. 8 (5).

The respondeat - also wns at best bnt a  wife of the
less degree; • a first wife, or form er wife, to whom the 
defeudant had originally been m arried on becoming a  married
mau, being alive, and not divorced. As to the position of such
a  wife, see Mah Shway Ghoe v. Moung Oung. Gyee (6), More
over, the wife had means of her own in  this case, and carried 
on a trade, deriving profit from thus employing her separate 
property. Even if the defendant could be held bound to main
tain her, ho would still have a defence in this su it on the ground 
that, by  perm itting her to use the joint profits to which he, aa 
well as she, was entitled, he had  contributed to her maintenance 
Buddhist law did, no doubt, provide for the punishment of the 
husband or wife, who, being possessed of sufficient m eans,

(1) Richardson's translation of the DamatMt; or , the laws of Menu 
translated from-the Burmese (Rangoon 1871), pp. 836, 347,

(2) Jardme's notes on Buddhist Law, App. A., p. X.
(3) Sandford's Rulings on Buddhist Law, p. 16.
(<t) 4 Jardine’s notes on Buddhist Law, part III, p. 3.
(5) Monu, Richardson's translation, 1874, pp. 342, 344.
(6) A Jardine’s notes on Buddhist'Law, part 6, p. V.
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neglected to m aintain his, or her, disabled spouse, i f  tlie latter 
should be in  want. Such a rule o f  law  accorded with th e  
legislation  in onr Indian Code o f  Criminal Procedure in this 
respect. B u t the Recorder's conclusion was not supported by  
the texts, as they applied on ly  to the w ife w holly w ithout m eans 
o f  subsistence. Reference was made to M enu, Richardson’s 
translation, pp. 82, 84, 93, 94 , 139, and 141 ; 3 Jardine’s notes 
on Buddhist L aw , p. 27.

The respondent did not appear.
On a subsequent day, 9th February 1884 , their Lordships’ 

ju d g m en t was delivered by
S ir  R. Couch.— The appellant was the defendant in an action  

brought by the respondent in th e Court o f  the Recorder of Rangoon  
in  which the respondent alleged that she was m arried in R angoon  
to the appellant according to Burm ese rights and custom s, and 
claim ed R s . 10 ,000  for her expenses o f  necessaries and liv ing  for 
five years, d ed uctin g Rs. 1 ,400 , the am ount realized by the sale o f  
a house g iven  to her by th e  appellant. The appellant denied  
the m arriage, and that the respondent was entitled to any m ain
tenance. The Recorder found as a fact tbat she was tbe wife 
o f  the defendant by a validly constituted m arriage, the Burm ese 
law  recognizing a p lurality  o f  w ives, and the plaintiff being what 
is gen erally  called a lesser wife. Their Lordships are o f opinion  
that this was quite in accordance with the evidence. H e then 
considered tho question o f m aintenance, as to which the m aterial 
facts m ay be taken from the evidence which the plaintiff herself 
gave.

T hey w ere married in  Tagoo 1235 (about 1873 A .D .)  The 
defeudant is  a trader in  tim ber and a forester, and has forest 

leases in Zim m ay, the M ine-loon-gyee forest. The plaintiff 
carried on a business o f  her own at Rangoon. A t  the m arriage  
the defendant g ave  her a dower o f  R s. 2 0 ,0 0 0 , and they lived  
together for some tim e, principally at R angoon, but the defen
dant’s business frequ en tly  took him  aw ay. H e  wished her to 
reside at R angoon, and requested her to live in a respectable s ty le , 
which she did, entertain ing the relatives and friends o f the defen
dant, and he not g iv in g  her any m oney towards the expenses of 
those entertainm ents. The plaintiff alw ays carried on a busines

THE INDIAN LAW REPORTS. * |TOL. X .
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of her oWn, dealing iu mineral oil and rice, and accumulated 
Rs. 80,000 in different lands of property ; and lived, she said, in 
the same style after m arrying the defendant as she bad done 
before. I n  the opiaion o f the Recorder the plaintiff received from 
tlie defendant about Us. 28,500, bu t she said she had expended 
all that and large sums of her own in works of merit for the  defen
dant a t liis request.

Upon the question of maintenance, the. Recorder said : “ There 
are many passages, iu  tho Menu "Wonuaua and M enu Tliara 
Shwe Myeen Damatb&ts, both recognized as of high authority, 
which show that a husband is bound to maiutain his wife, and 
in the Menu Kyay Dainath&t, translated by the late D r. Richard
son, which is tbe Damath&t hitherto most generally used as a 
guide in  questions of Burmese law, probably from tbe fact of 
i t  being tbe only one translated into English, in the chapter ou 
the different kind of wives, paragraph 14, page 14 the liability 
is clearly indicated.” Then after stating what was there laid down, 
lie said be was of opinion th a t the plaintiff was entitled to main
tenance suitable to her position as second wife, having reference to 
the defendant's means and ability to pay. The judgm ent, from 
which i t  is unnecessary to quote more, ended by saying th a t the 
plaintiff was not estopped from claiming for the period during 
which she lived at her cost, provided i t  w » b not ban-ed-by the 
law of limitation, and giving the plaintiff a decree for the 
amoiint claimed, viz., Us. IOjOOO, and costs.

Since this judgment was given, Mr. Jardine, the present 
Judicial Commissioner of British Burmah, haa published some 
valuable notes on Buddhist law, with translations of the "Wonnana. 
Dam athat, aud several others, ou marriage and divorce, and 
inheritance and partition? with notes, and oases illustrating the 
Burmese law of marriage and divorce as now administered in the 
British Courts. In  coming to an opinion upon this appeal, their 
Lordships have had the advantage of this additional infoymation 
about Burmese law.

For tho purposes of man'iage, divorce, and inheritance, the 
property of. the married persons is considerad separate or joint.

The following is defined , as separate property, of the husband
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and wife by Major Sparks ia bis Code, which has beeu used 
in the British Courts as au authority on Burmese law :

(1.) W hat belonged to either before marriage.
(2.) W hat has been given specially to either since marriage.
(3.) W hat has come into the possession of either by inheritance 

from his or her own family since marriage.
(4.) Clothes, jewels, aud ornaments.
The profits or interest arising since marriage from tbe employ

ment or investment of tbe separate property of either husband 
or wife, as also the property acquired during the coverture by 
their mutual skill aud industry, are their joint property.

I t  is the duty of the husband to provide subsistence for his wife 
and to furnish her with suitable clothes aud ornaments. I f  he 
fails to do so, he is liable to pay debts contracted by her for 
necessaries; but it appears to their Lordships that this law would 
not be applicable where she has sufficient means of her own. They 
have not found any authority for saying that, where the wife has 
maintained herself, she can sue her husband for maintenance for 
the period during which she has done so.

By the Burmah Courts Act, 1875, s. 4, i t  is enacted that 
where iu any suit or proceeding it is necessary for any Court under 
that Act to decide any question regarding succession, inheritance, 
marriage, or caste, or any religious usage or institution, the 
Buddhist law, in cases where the parties are Buddhists, shall form 
the rule of decision, except in so far as such law has* by legis
lative enactment, been altered or abolished, or is opposed to any 
custom having tbe force of law iu British Burmah. And in cases 
not provided for by the former part of the section, or by any 
other law for the time being in force, the Court shall act accord- 
ing to justice, equity, aud good conscience. I t  appears to their 
Lordships that this is a question regarding marriage, and is to be 
decided according to the Buddhist law ; but assuming that it is a 
case in which the Court is to act according to justice, equity, and 
good conscience, their Lordships have considered whether the 
decree appealed from can be supported on those grounds. The 
Recorder seems to have taken this view of the case, for he says : 
“ I t  seems to me unjust that merely because a wife had tacitly 
lived at her own expense under a particular set of circumstances



VOL. X.] CALCUTTA SERIES. 785

she shou ld , as i t  were, be ta k e n  th e reb y  to  have co n trac ted  h e rse lf  
o u t o f  Lev rig h ts , and  be unable  to  recover them  w h en  those 
c ircum stances have becom e ch an g ed , an d  th a t  th ro u g h  th e  fau lt o f 
the husb an d .”  T heir L ordsh ips do n o t ag ree  to  th is . Having* 
reg a rd  to  the  Burm ese law  as to  th e  p ro p e rty  o f m arried  persons, 
th e y  do n o t see in th e  facts o f th is case an y  g ro u n d  in  e q u ity  
or good conscience for m ak in g  th e  d e fen d an t liab le  for m a in te - 
nance. I t  m a y  be th a t  he  req u ested  tlio p la in tiff to  live in  a  
respectab le  m anner, b u t  she in cu rred  no additional expenses in  con
sequence. I t  d id  uot cause an y  change in  her s ty le  o f  liv in g , and  i(j 
is  no t possible to  assign  an y  portion  o f h er claim  to  th a t request.

I t  rem ains to  be no ticed  th a t  in  the  reasons for th e  appeal i t  is  
Baid th a t  th ere  had  been a  divorce acco rd ing  to B u d d h is t law  b y  
th e  conduct o f the p arties . T h is  w as n o t m ade n g round  o f  defence 
in  the  defendan t’s w ritten  s ta tem en t, aud there  was no issue 
u p o n  i t .  A n d  consequently  th e ir  L o rdsh ips in t im a te d . to  the 
C ounsel for th e  appellan t th a t  th ey  could  n o t allow th is  question  
to  he a rg u ed .

F o r the  reasons above given th e ir  L ordsh ips w ill hum bly  advise  
H e r  M ajesty  to reverse th a  decree o f the. R e c o rd e r 's 'C o u rt, au d  to  
o rd e r the  su it to be d ism issed  w ith costs in  th a t C o u rt. The costa 
o f  the  appeal to  be paid  b y  the  resp o n d en t.

Solicitors for th e  a p p e lla n t: M essrs. S a n d e rso n  $  H o lla n d .

Appeal alloxoeii.

PRIVY COUNCIL.

K I S H N A N A N D  <Px,AiimFir) K U N W A t t  P A B T A B  H A S  AIN 
SIN G H  (Debh’s d is t .)

[O n  appeal from th e  Court, o f the Ju d ic ia l C om m issioner o f O udh.}

I,im itation A d  2£V o f  1877, s oh. 11, A r t .  109— MeSiie profits— Interests

A  claim for; maetie profits daring a period preceding the three years 
next before tha filing of the plaint is barred by Act X V  of 1877, Soli. 
II, Art. 109,' An under-proprietor having been dispossessed by a ni,ati.agftr 
of the superior estates appointed under the Oudli Taluqdar̂ ' Relief Act, 
1970, recovered posaeasiou' Under a deme, and afterwards, sued for mesne 
profits.

P r m M  : Zosif BLA.cRBtrm, S ie R. Pi C oiuer, Sib R, Cottoh, and

Sin A. Hobhoose.
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