VOL. L] MADRAS SERIES 49

In the result the application must he dismissed with
taxed costs for the plaintiffs in each of the cases and it

is ordered accordingly.
Application dismissed.

Government Solicitor (C. Moresby) for the &pphcant
N.R.

APPELLATE CIVIL.

Before Mr. Justice Phillips and Mr. Justice
Madhavan Nayar.
M. KRISHNA PATTER (PzriTioNsr), APPELLANT,

V.

K. SEETHARAMA PATTER (CoUNTER-PETITIONER),
ResponpENT.*

Limitation Act (IX Of 1908), art. 182 (5)“‘A2).plicationfor exe—
cution of decree—Application by judgment-debior to record
satisfaction—Statement by decree-holder, objecting to judg-

ment-debtor’s  application—CSubsequent  application

decree-holder for execution, more than three years from last
application for execution—Filing of statement by decree-
holder objecting to record of satisfaction, whether a step in
atd of execution—DPendency of ewecution application, whether
necessary for effectiveness of an application fora step n aid

of ewecution.

The filing of a statement by a decree-holder, objecting to
the Judgment-debtm 8 apphcatmn to record satisfaction of the
decree, is not a step in aid of execution of the decree under
artiole 182 £5) of the Limitation Act (IX of1908), and cannot
therefore save his application for execution from being barred
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Quaere :— Whether an application to be a step in aid of exeou-
tion should be one made in & pending execution application.
APpEAL against the order of K. A. Kannay, Subordinate
Judge of South Malabar at Calicut, in Appeal No. 38 of
1928, preferred against the order of N. A. VapvanaTna
Avyag, District Munsif of Valuttfir, in E.A. No. 749 of
1922 in O.8. No. 226 0o£1916.

This appeal arises out of an application filed in the
District Munsif’'s Court of Alattur to transfer a decrce
from that Court to another Court. The decree wag
passed on 30th September 1916. An application for
execution was filed on 4th July 1919. During the
pendency of that application, the judgment-debtor filed
a petition on lst August 1919 in that Court to record
satisfaction of the decres. The decree-holder filed a
statement on 18th August 1919, objecting to the record
of satisfaction and praying that the judgment-debtor’s
petition should be dismissed. The latter petition was
dismissed on 19th August 1919. The decree-holder
presented the present application on the 25th July 1922
for the transfer of the decree for execution to the
District Munsif’s Court of Vayitri. The judgment-debtor
objected to the transfer on the ground that execution of
the decree was barred by limitation. The decree-holder
relied on his statement of objection to the record of
satisfaction, as a step in aid of execution, to save the bar
of limitation. The Distriet Munsif held that the execu-
tion of the decree was not barred and directed the
transfer of the decree. On appeal, the Subordinate
Judge reversed the order and dismissed the application.
The decree-holder preferred this Miscellanecus Second
Appeal. - ’

K. P. Bamakrishna Ayyar for appellant.—The statement
filed by the decree-holder objecting to the record. of satis-
faction and praying for dismissal of “the judgment-debtor’s
petition is an application to take a step in aid of executioly
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See Kewal Ram v. Khadim Huszin{1), Gobind Pershad v. Rung
Lal(2), Shugan Chand v. Ramjas(d), Tamiz-un-nisse Bibi v.
Nujju Khan(4), Ishri Rai v. Raghupat Navdin Rai(5).

Kuppuswami Chetty v. Rajagopal Aiyar(6) holds that where
there is mo pending execution application, there can be no
application to take o step in aid of execution. The decision in
Abdul Kader Rowther v. Krishnan Molaval Naiw(7) decides that
an adjournment is a step in aid of exeeution.

Reference was also made to Lakshmiram Lallubbai v.
Balashankar Veniram(8), Sheshadasacharya v. Bhimacharyn
(9), and Kedar Nuth ey Roy v. Lakhi Kante Dey(10).

Next therfe was practically a stay of execution under section
15 of the Limitation Aet. A liberal construction should bhe
placed on article 182 of the Act.

K. R. Narayane Ayyer for respondent.—There must he
some positive step taken by the Court in aid or furtherance of
execution, otherwise it is not an application to take a stepin
aid of execution. Mere opposition by decree-holder is not an
application to take a step in aid of execution. See Langiu
Pande v. Baijnath Saran Pande(11l), Umesh Chunder Dutta v.
Soonder Nurain Deo(12), Troylokye Nuath Bose v. Jyotr Prokash
Nandi(13).

Reference was made to the following cases :—Rangachariar
v. Subramania Chetty(14), Masilamant Mudalior v. Sethusami
Aiyar(15), Balaguruswami Natken v. Guruswami Naoiken(16).

JUDGMENT.

'This is an appeal against an order of the Sub-
ordinate Judge of South Malabar at Calicut who,
“reversing the order of the District Munsif, held that the
decree-holder-appellant’s application to transfer the
decree in O.8. No. 226 of 1916 from the Alattur

(1) (1883) L.L.B., 5 All, 576, (2) (1894) L.L.R, 21 Calo,, 23.
(3) (¥10) 510, 202. (4) (1918) L.L.R,, 40 All, 668,
(B) (1921) 19 AL.J., 641, (8) (1922) TLLR., 45 Mad., 466,

(7) (1915) LL.R., 38 Mad,, 695,  (8) (1915) LL.R,, 89 Bom., 20.
(9) (1913) T.L.R, 87 Bom, 311. (10 (1917) 40 L.C., 1005,
(11) (1908) L.L.R., 28 AlL, 387 (300,
(12) &839) T.L3R. 16,Cale, 747.  (13) (1908) L.L.R., 80 Cale,, 761,
(14} (1020) 12 LW, 9. (15) (1018) LLR. 41 Mad,, 251,
(16) (1925) 48 M.L.J., 506.
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District Munsif’s Court to the District Munsif’s Court
of Vayitri for execution was barred by limitation. A
prior petition for execution, B.P. No. 458 of 19J9, had
been presented on the 4th of July 1919. 1In the course
of that petition an application was put in by the judg-
ment-debtor to record satisfaction of the decree on the
1st of August 1919. A statement was then filed by the
appellant on the 18th of August 1919 praying that the
judgment-debtor’s petition to record satisfaction of
the decree should be dismissed. The presentapplication
for transfer was made on the 25th of July 1922. If
time is calculated from the date of E.P. No. 438 of
1919, it is admitted that the present application is
barred by time; but it was contended before the Sub-
ordinate Judge that the written statement of objections
filed on the 18th of August 1919 should be taken as
‘““a step in aid of execution” under article 182 (5) of
the Limitation Act and that if time is calculated
from that date the present application is not barred.
In Kuppuswami Cheity v. Rajagopale Aiyar(l), it was
held that a statement filed by a decree-holder objecting
to the judgment-debtor’s application to enter up satis-
faction of the decree is not a step in aid of execution.
Relying on that decision, the learned Subordinate Judge
overruled the appellant’s contention and dismissed his
petition.

The same contention has again been pressed before
us ; and the learned vakil for the appellant has tried to
distinguish the case in Kuppuswami Chetty v. Rajagopal
Aiyar (1) on the ground that there was no pending
execution application in that case, arguing frém this
fact that if there was a pending applicatidn in that
case the learned Judges would have arrived at a different .

(1) (1922) LL.R., 45 Mad., 466.
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conclusion, He has also argued on the authority of
various decisions that a statement of objections filed by
the decree-holder in circumstances like the present
should be held to be a step in aid of execation under
article 182 (5) of the Limitation Act.

The facts of the case in Kuppuswami Chelty v.
Rajagopale Aiyar(l) were as [follows. The decree was
dated the 2nd May 1916 and the only prior execution
petition presented by the appellant decree-holder was
dismissed on the 7th of September 1916. Admittedly
the execution petition out of which the appeal arose was
presented out of time, but it was said, as in the present
case, that prior to the application for execution the
judgment-debtor had put in a petition for entering up
satisfaction of the decree and that in connexion there-
with the decree-holder had filed a counter-statement
denying the receipt of money and praying that the
petition should be dismissed. It was contended that
the application to reject the petition to record satis-
faction of the decree was a step in aid of execution, but
this contention was overruled. In the course of his

judgment, AvuiNg, J. (who delivered the leading

judgment) stated thus:

“The article 182 (5) classes together an application for
execution and an application to take step in aid of execution and
the latter words appear to be intended to cover an application,
which, 18 not an initlal application for execution, but is an
application to take some step to advance the execution pro-

. ceedings, which is already pending, mnamely, application to
bring to sale properties already under attachment (page 469)
. But whatever case may be made out for an
a,pphczmon made in connexion with a pending execution
petition®as one for taking a step in aid or furtherance of it, an
application “made at a time when no execution pe’mtlon is
pend_mg stands on an obviously different footing.”

(1) (1022) T,L.R., 45 Mud., 466,
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It is argued that two conclusions follow from these
extracts—(1) that an application to be a step in aid of
execution should be one made in a pending execution
application and (2) that if there was a pending exe-
cution application in that case as in the one before
us, then the learned Judges would have certainly
held that the statement of objections filed by the
decree-holder to the recording of satisfaction would
be a step in aid of execution. As regards the first
corclusion sought to be deduced from the judgment, no
doubt the decision in Falaguruswams Naicien v, Guri-
swami Nateken(l) sopports the appellant’s contention ;
but 1t is not necessary to discuss the correciness of that
conclusion in this case as admittedly here there is a
pending execution application. If we really had to
decide the question we should hesitate to accept this
decision without further consideration of the matter in
the light of all the decided cases of our Court which
have not been referred to in Kuppuswami Cheity v.
Rajagopale Avyar(2). It seems to us that the remarks
referred to were made by the learned Judge only to

distinguish those cases wherein questions of a similar

nature arose in connexion with pending execution
applications. As regards the second conclusion sought
to be deduced from that judgment, we have no doubt
that the appellant’s contention cannot be accepted
becanse the learned Judge’s decision is based upon an
interpretation of the decrce-holder’s objection petition
in view of what he considers should be the meaning
of the expression ““ applying to take some step in aid of
execution,” for, the learned Judge states at page 470,
“The petition, Bxhibit B, may tend to prevent tfie Court
placing an obstacle in the way of future execition of the
decree ; but it does not ask the Court to take any step in aid of

(1) (1925) 48 M.LJ., 506. (2) (1925)"L.L.R., 46 Mad., 4€6,
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execublon. Supposing it to be successful, execution of the
decree is no further advanced thun it was before the petition was
presented.”

This shows that even if there was a pending execu-
tion application, the learned Judge would have come
precisely to the same conclusion because in his view the
decreo-holder did not by filing his objection statement
ask the Court to take any step in aid of execution. We
respectfully aceept this view.

According to the third colunn of article 182 (5) of
the Limitation,Act, time for execution is to be calculated
from
| “the date of applying in accordance with law to the
proper Court for execution, or to take some step in aid of
execution of the decree or order.”

The latter part of this clause specifies the date of
applying to the Court asking it to take some step in aid
of execution of the decree or order ag the date from
which the period of Himitation should be computed and
not the date of the petitioner’s taking some step in aid
of execution. If this distinction is well kept in mind,
much of the diversity of the views among -the various
High Courts as regards the meaning of the expression
“applying to take some step in aid of execution” can

easily be explained. As pointed out by Ouprmip, J.,

in Rangachariar v. Subramania Chetty(1)

“Tt is material that the starting point under article 182,
Schedule 1 of the Limitation Act, is not the taking of a step in
aid of execution, but the application to take such a step.”

In the same judgment SESHAGIRI AYYAR, J., refers to
the same matter thus:

““Two things are essential. There must be an application
and that application must ask the Court to take a step in aid of
execution . : . The bare fact that a party took some steps
would not be enough.” ‘

(1)7(1920) 12 L.W., 9 at 10.
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The distinetion we are referring to is mowhere
better pointed out than in Raghunundun Misser v.
Kallydut Misser(1). In that case the learned Judges
were considering whether an application by a decree-
holder for leave to bid at a sale in execution of the
decree is acstep in aid of execution within the meaning
of the Limitation Act, XV of 1877, Schedule 2, article
179 (corresponding to article 182 of the present Limi-
tation Act). In coming to the conclusion that it is not
such a step the learned Judges state:

“ We do not think an application of this Kind is an applica-
tion seeking the action of the Court in execution of the decree.
It may be in one sense a step in aid of execution of the decree,
but it is not a step by the Court. Before a judgment-creditor
can get any benefit he must show that he asks the Court to take
some step in aid of execution. A step taken by the judgment-
ereditor himself ismot . . . sufficient.”

Thig case has been followed in Kuppuswams Chetty v.
Rajagopala Aiyar(2), If this distinetion is borne inmind,
it i3 obvious that a statement of objections filed by the
decree-holder objecting to the recording of satisfaction
cannot in any way be considered to be a step in aid of
execution, By filing the statement the decree-holder
does not ask the Court to take any step in aid of
execution, In the words of AvuiNg, J., in Kuppuswami
Oheity v. Rajagopala Aiyar(2)

“ Supposing it to be successful, execution of the decree is
no further advanced than it was before the petition was
presented.”

We will now discuse the cases referred to by the
learned vakils on both sides.
In Kewal Ram v. Khadim Husain(3) it was held
that “
“an application by a decree-holder praying that the objec-
tions taken by the judgment-debtor to the sale of property

(1) (1893) I.L.R., 28 Calc., 680 ut 692.  (2) (1922) LLR., 45 Ma'é., 466.
(3) (1883) I.L.R., 6 All, 576. '
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belonging to him in execution of the decree should he dis-
allowed and the sale be confirmed, is an application from the
date of which the period of limitation for a subsequent applica-
tion for execution of the decree may be computed.”

This judgment simply records this opinion and does
not contain any discussion of the question. It is
conceded that the decision in Kuppuswami Ohetty v.
Bajagopala Aiyar(l) is opposed to this view. This
decision was followed by the Allahabad High Court
in Shugan Chand v. Ramjas). In Tamiz-un-nissa
Bibi v. Najju Khan(3), the latest decision of the
Allahabad High Court brought to our notice, it was
held that an application to the Court executing a decree
asking that certain objections to the execution of the
decrse be rejected is a step in aid of execution within the
meaning of article 182 (5) of the ist Schedule of the
Limitation Act. Here also the judgment does not
contain any discussion of the question. In Langtu
Pande v. Baijnath Saran Pande(4) it was held that the
mere filing of an answer by the decres-holder resisting
an application for a declaration of insolvency filed by the
judgment-debtor cannot be deemed to be an application
to take a step in aid of execution within the meaning
of article 179. This view is opposed to the earlier and
the later decisions of the same Court.

In Umesh Chunder Dutta v. Soonder Narain Deo(5) it
was held that the appearance of a decree-holder by his
pleader to oppose an application made by the judgment-
debtor to set aside a sale in execution of the decree is
not an application within the meaning of article 179 of
Schedule 2 of the Limitation Act to take a step in aid
of execution. The learned Judges stated that

(1) (1922) LL.R., 45 Mad., 468, (2) (1910) 5 L.C., 292,
(3) (1918) LL.R., 40 AlL, 668. (4) (1998) LIL.R., 28 AlL, 387.
(8) (1889) LL:R., 16 Cale,, 747.
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Kusana “ The application contemplated by that article of the Limi-
ParTER X ) : :

» tution Act is an application to get some order of the Court in

SE;T\;‘?;‘;:“ furtherance of the execution of the decree. 'The appearance of
the pleader cannot be regarded as such an application.”

The decisions in Raghunundun Pershad v. Bhugoo
Lall(1) and Raghunnndun Misser v. Kallydut Misser(2)
also take a similar view of article 179, Schedule 11 of
the Limitation Act. These cases have been followed in
Kup pusiwami Chetti v. Rajagopala Aiyar(3) as regards
the interpretation of the article in question. (See also
Troylokya Nath Bose v. Jyoti Prokash Nandi {4).) On the
facts, the decision in Gobind Pershad v. Rung Lal(5) can
be distinguished. In that case it was held that an
application by & decree-holder, praying that a peti-
tion of the judgment-debtor to set aside the sale
of property belonging to him should be rejected
and the sale be confirmed, is an application falling
within the meaning of article 179 (4) of Scheduls 2 of
the Limitation Act of 1877. The facts of the case show
that after the sale was confirmed the judgment-debtor
applied for a review of the order confirming the sale
and the review was granted in spite of the objections
of the decree-holder who appeared and opposed it.
Subsequently the decree-holder put in an application
praying that the judgment-debtor’s application to set
aside the sale might be rejected at the same time apply-
ing for confirmation of the sale. 1In view of the * review
order” that was passed against the decree-holder, we
are inclined to think that the decree-holder’s applica~
tion was in furtherance of execution proceedings.
The decision in Kedar Nath Dey Roy v. Lakhi Kantw
Dey(6) is also distinguishable. In that cese the
judgment-debtor raised objections to the delivery of

(1) (1820) LL.R, 17 Caln, 268,  (2) (1898) 1.I.R., 28 Cale., 690,
(8) (1922) LLiR., 45 Mad,, 466,  (4) (1908) I.L.R., 30 Calc., 7€1.
(5) (1894) LI.R., 21 Calo., 23, (8) (1817) 4C1.C., 1005.
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possession by the commwissioner and the Court found it
neceszary to determine the standard of measurement
and for that purpose to take evidence in the matter.
An application was then made by the decree-holder for
summoning witnesses. It was held that this waz a step
in aid of execution within the meaning of article 182
(5). Itis clear from the facts that in the opinion of
the Court execution could net proceed without deter-
mining the standard of meagurement. In this view the
application to file a list of witnesses may be deemed to
be a step in aill of execution. The learned Judges in
arriving at this conclusion follow the prior decisions of
their Court already referred to. In Brojendra Kishore
Roy v. Dl Muhmud Sarkar(l), when the decree-holder
applied for execution of his decree the judgment-debtor
put in an objection to its execubion. Both parties
having been directed by the Court to adduce evidence
in support of their respective cases, the decree-holder
filed a list of witnesses and intimated to the Court that
he was ready to proceed with his case. The Court held
that the filing of the list of witnesses and intimating to
the Court that he was ready to proceed with the case
implied an application on the part of the decree-holder
to the Court to take the evidence which he was prepared
to adduce and repel the objection taken by the judg-
ment-debtor, and in effect this should be taken to be an
application to the Court to take some step in aid of
execution. This decision to some extent supports the
appellant. Excepting this decision the Caleutta High
Cowrt has taken a view consistently opposed to the
contentions of the appellant.

The Hombay cases relied upon by the appellant
need not be discussed in detail. The latest decision of

(y (918) 44 1.0, 604,
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that Court is Lakshmirem Lallubhai v. DBalashankar
Veniran(1), in which it was held that an appeal against
an order adjudging the judgment-debtor an insolvent
was a step in aid of execution. This has been expressly
dissented from in Kuppuswami Chetly v. Rajagepala
Aiyar(2). In Sheshadasacharya v. Bhimacharya(3) an
application filed by the decree-holder for extension of
time to produce an extract from the Collector’s record
ordered by the Court to be filed within a particular date
but which was not so filed, was held to be a step in aid
of execution. With all deference to the Tearned Judges,
we cannot- accept this conclusion or the reasoning on
which it is based.

Thus far we have discussed the decisions of the
other Courts brought to our notice. Our own High
Court has always held the position that an application
to be a step in aid of execution, must be one in further-
ance of execution proceedings. We have already
indicated the interpretation put upon the article by
the learned Judges in Rangachariar v. Subramanio
Chetty(4). Having reference to the facts of the case, the
decision in Kuahi v. Seshagiri(5) does nob really help
the appellant. In that case it was held that an applica~
tion by a judgment-creditor to the Court which passed
a decree for a certificate that a copy of the Revenue
Register of the land is necessary to enable him to obtain
such a copy from the Collector’s office and thereupon to
execute the decree by attaching the land, is a step in
aid of execution within the meaning of article 179 (4).
Inwgms, J., pointed out that

“The production of the copy of the register was a neces-
sary preliminary to execution and the application thade by the

(1) (1913) L.L.R., 39 Bow., 20, (2) (1922) L.LR, 45 Mad, 466 at 471,
(3) (1918) LL.R., 87 Bom,, 317. (4) (1920) 12 L.W., 9.
(5) (1882) LL.R., 5 Mad,, 141.
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decreeholder to the Subordinate Judge’s Court would enable
him to obtain it.”

In this view the application was one in furtherance
of execution proceedings and was a step in aid of execu-
tion. The decision in Abdul Kader Rowther v. Krishnon
Malaval Nair(l) no doubt supports the appellant.
There it was held that an application by a deoree-holder
for an adjournment to enable him to adduce further
evidence was a step in aid of execution. We may point
out that Ayuing, J., in Masilamani Mudaliar v. Sethu-
swami Ayyar(2) found it impossible to concur with this
view. The latest decision of our own Court is the onein
Balaguruswamy Naicken v. Guruswami Naicken(3) already
referred to in another connection. The facts of the
cagse are as follows. A mortgage-decree in favour of
the plaintiffs was passed on the 14th of September 1916
and an execution application was filed on the 25th of
September 1917. It was dismissed on the 17th of
October 1917. The application that gave rise to the
appeal was dated the 9th of March 1920. A certain
sum of money in Court was paid to the decree-holder
by order, dated the 3lst of March 1920, and a cheque
was actually issued on the 1st April 1920. The money
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in Court had been paid by a mortgagee of the judgment-

debtor who had been directed to pay off the decree
amount. The decree-holder relied to save hig applica~
tion from the bar of limitation on the date of the order
- for payment out to him of the money in Court. The
learned Judges held that the application by the decree-
holder is not a step in aid of execution. They base
their decisjon on two grounds, (1) that in the circums
stances of the case an application for an order for
payment out by the Court is not a step in aid of

(1) (19155 LLR., 38 Mad., 685.  (2) (1918) LL.R,, 41 Mad, 251 at 253,
(8) (1925) 48 M.L.J., 506.
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execution and (2) that as there was no pending execution
application the order relied upon could not be consi-
dered to be a step in aid of execution. As regards the
latter ground, we have already expressed our opinion.
Tt is not necessary to discuss the first ground either as
the decision, if correct, certainly supports the view that
the application we have got to deal with in the present
cage is not a step in aid of execution. If we hold that
the application in that case amounts to a step in aid of
execution our opinion cannot help the aspellant because
as we have already pointed ont his objection applica-
tion cannot in any sense bs deemed to be one in
furtherance of execution proceedings.

The cases examined above show that there lns been

. much diversity of opinion ag regards the interpretation

of the expression “applying to take some step in aid of
execution.” In our opinion, the decision in Kuppu-
swami Chetty v. Rajogopale  Aiyar(l) interprets that
expression correctly, and the weight of authority is in
support of that imterpretation. That decision must
govern the present case. In this view the filing of
statement by the decree-holder in this case objecting to
the judgment-debtor’s application to record satisfaction
of the decree is not a step in aid of sxecution and
cannot therefore save his last application from being
barred by limitation. We therefore dismiss this appeal
with costs.
KR,

(1) (1922) LR, 45 Mad., 466,




