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I d tlie result the application m ast be dism issed with  

taxed costs for the plaintiffs in each of the cases and it  
is ordered accordingly.

Application dismissed.

Government Solicitor ( 0 .  Moresby) for the applicant.
N.E.
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APPELLATE CIVIL,

Before Mr. Justice Phillips and Mr. Justice 
Madhavan Nayar.

M. KUISHNA PATTER ( P e tit io n e r ) ,  A ppe lla n t ,

V.

K. SEETHARAMA PATTER (Cotjntee- pbtitioitee), 
Respondent.*

Limitation Act {IX  of 1908), art. 182 (5)— Application for exe­
cution of decree— Application hy judgment-dehtor to record 
satisfaction— Statement hy decree-holder, objecting to jn^dg- 
ment-debtor’s application— Sulseg^uent application hy
decree-holder for execution  ̂ more than three years from last 
application for execution— Filing of statement by- decree- 
holder objecting to record of satisfaction, whether a step in 
aid of execution— Pendency of execution application, whether 
necessary for effectiveness of an application for a step in aid 
of execwtion.

The filing of a statement by a decree-holder  ̂ objeeting to 
the judgment-dehtor’s apphcation to record satisfaction of the 
decree, is not a step in aid of execution of the decree Tiiider 
article 182 (5) of the Limitation Act (IX of 1908), and cannot 
therefore save his application for execution from being barred 
by limitation. Kuppuswami Ohettiar v. Bajagopala Aiyar, 
(1922) I.LJI., 45 Mad., 466, followed.

1926, 
March 11.

* Appeal against Appellate Order Uo. 120 of 1923,



Krishna Quaere :— Whether an application to be a step in aid of exeou-
PArrEH slioiild be one made in a pending execution application.

Appeal against the order of K. A. K a.nnan, Subordinate 
Judge of South Malabar at Calicut, in Appeal No. 38 of 
] 923, preferred against the order of N. A. Vaidyanatha 
Atyar, District Munsif of Yaluttur, in E.A. No. 749 of 
1922 in O.S. No. 226 of 1916.

This appeal arises out of an application filed in the 
District Munsif’s Court of Alattur to transfer a decree 
from that Court to another Court. The decree was 
passed on 30th September 1916. An application for 
execution was filed on 4th July 1919. During the 
pendency of that application, the judgment-debtor filed 
a petition on 1 st August 1919 in that Court to record 
satisfaction of the decree. The decree-holder filed a 
statement on 18th August 1919, objecting to the record 
of satisfaction and praying that the judgment-debtor’s 
petition should be dismissed. The latter petition was 
dismissed on 19th August 1919. The decree-holder 
presented the present application on the 25th July 1922 
for the transfer of the decree for execution to the 
District Munsif’s Court of Vayitri. The judgment-debtor 
objected to the transfer on the ground that execution of 
the decree was barred by limitation. The decree-holder 
relied on his statement of objection to the record of 
satisfaction, as a step in aid of execution, to saye the bar 
of limitation. The District Munsif held that the execu­
tion o£ the decree was not barred and directed the 
transfer of the decree. On appeal, the Subordinate 
Judge reversed the order and dismissed the application. 
The decree-holder preferred this Miscellaneous Second 
Appeal.

K. P. Bamahrislinco Ayyar for appellant.— The statement 
filed hy the decree-holder objecting to the record; of satis­
faction and praying for dismissal of "the jndgment-debtor’s 
petition is an application to take a step in aid of exeoutiQ^
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See Kewal Bam 7. Khadim Huscbin{l), Gobind Per shad v. Rung 
Lal{2)y Shugan Ghand y. Bmnjasl'B)  ̂ Tamiz~un~nissa Sihi y . v . 

Ni(jju Klian{4i), Ishri Mai v. Baghupaf Wardin Bai{6).
Kwppuswami Ohetty v. Bajagopal Aiyar{Q) holds that where 

there is no pending execution application  ̂ there can be no 
application to take a step in aid of execution. The decision in 
Abdul Kader Rowther v. Krishnan Malaval Ncdr(T) decides that 
an adjournment is a step in aid of exeeiitioii.

Reference was also made to LaksJimircwi Lalluhlmi v. 
JBalashankar Yenircm{S), Sheshadasacharya, v. Bhimcicharya 
(9)j and Kedar Rath Bey Roy v. LakJii Kcmta Bey(10).

Next thefe was practically a stay of execution under section 
15 of the Limitation Act. A  liberal construction should be 
placed 031 article 182 of the Act.

K. R. Narayam Ayyar for respondent.— There must he 
some positive step taken by the Court in aid or furtherance of 
execution  ̂ otherwise it is not an application to take a step in 
aid of execution. Mere opposition by decree-holder is not an 
application to take a step in aid of execution. See Langtu 
Fande y. Baijnath Saran Pande{ll), Umesh OTiunder Butta v. 
Soonder JSfarain BeoO 2)̂  Troylohja Nath Bose y. JyoU Prohash 
Ifandi^lS).

Beference was made to t1ie following cases :— Bangaehariar 
V- Subra?nania GJieUy(14i)̂  Masilcijmwni M'wdaliav v. SefJi'iisami 
Aiya.r{lb), Balagunisioami Naiken v. Gimsimmi Wai]cen{l&).

JUDG-MEOT.
This is an appeal against an order of the Sab- 

ordinate Judge of South Malabar at Oali<5i\t who, 
reversing the order of the District Munsif, held that the 
decree-bolder-appellant’s application to transfer the 
decree in O.S. Ko. 226 of 1916 from the Alattur

yoL. t] MADEAS SERIES 51'

(1) (1883) I.L.E., 5 All., S76, (2) (189i) 21 Oalo., 23.
(3) ( » 1 0 )  5 10., 2 9 2 .  C4) (1918) I.L.E., 40 A ll, 668.
(5) (1921) 19 A.L.J., 641. (6) (1922) 45 Mad., 466.
( 1 )  (1915)*I.L.R., 38 iMad., 695. (8) (1915) I.L.E., 39 Bom., 20.
(9) (1913) I.L.E., 37 Bom., 317. (10) (1917) 40 I.O., lOOS.

(11) (1906) I .L X ,28A 1U 387(3S 0).
(12) fl889) T.L.E., le^Oalc., 747. (18) (1908) I.Ii.R., SO Calc., 7^2.
(I45 (1920) 12 I . W . ,  9. (15) (1918) 41 Mad., 2f»l.

(16) (1925) 48 if.X.J., 506.

' /  i ’A



KmsBsi District Munsif’s Court to the District Munsif’s Court
P a t t e e

V. of Vayitri for execution was barred by limitation. A
S E E T H A SA M A  _ 1 - 1

Patter prior petition for execution, r, . JN o. 458 oi 19J y, naci 
been presented on the 4th of July 1919. In tbe course 
of that petition an application was put in by the judg- 
raent-debtor to record satisfaction of the decree on the 
1st of August 1919. A statement was then filed by the 
appellant on the 18th of August 1919 praying that the 
j udgment-debtor’s petition to record satisfaction of 
the decree should be dismissed. The presen;t, application 
for transfer was made on the 25th of Jnly 1922. If 
time is calculated from the date of E.P. No. 458 of 
1919, it is admitted that the present application is 
barred by time; but it was contended before the Sub­
ordinate Judge that the written statement of objections 
filed on the 18th of August 1919 should be taken as 

a step in aid of execution”  under article 182 (5) of 
the Limitation Act and that if time is calculated 
from that date the present application is not barred. 
In Kuppusivarai Ohetty v. Eajagopala Aiijar(l)^ it waa 
held that a statement filed by a decree-holder objecting 
to the judgment-debtor’s application to enter up satis­
faction of the decree is not a step in aid of execution. 
Belying on that decision, the learned Subordinate Judge 
overruled the appellant’s contention and dismissed his 
petition.

The same contention has again been pressed before 
u s ; and the learned vakil for the appellant has tried to 
distinguish the case in Kuppuswami Ghetty v. Bajagojpal 
Aiyar (1) on the ground that there was no pending 
execution application in that case, arguing frSm this 
fact that if there was a pending application in that 
case the learned Judges would have arrived at a different ■

-   ̂ _ - 

(1) (1922) I.L.S., 45 Mad,, 466.
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conclusion. H e has also argtied on the aathority  of Ks'wsi
°  Pa ix e q

various decisions that a statement of oblections filed l3 v »•
, , . S esth a ea m a

the decree-liolder in circumstances like the present patieb. 
should be held to be a step in aid of esecatiori under 
article 182 (5) of the Limitation Act.

The facts of the case in Kuppiisimmi Olietty y. 
Bajagopala Aiyar{X) were as jfolloT^s. The decree was 
dated the 2 nd May 1916 and the only prior execution 
petition presented by the appellant decree-holder was 
dismissed on the 7th of September 1916. Admittedly 
the execution petition out of which the appeal arose was 
presented out of time, but it was said, as in the present 
case, that prior to the application for execution the 
judgment-debtor had put in a petition for entering up 
satisfaction of the decree and that in connexion there­
with the decree-holder had filed a counter-statement 
denying the receipt of money and praying that the 
petition should be dismissed. It was contended that 
the application to reject the petition to record satis­
faction of the decree was a step in aid of execution, but 
this contention was overruled. In the course of his 
judgment, A tlin g , J. (who delivered the leading 
judgment) stated thus:

‘■'̂ The article 182 (5) classes together an application for 
execution and an application to take step in aid of exeontiou and 
the latter words appear to be intended to coyer an application^
•whicb, is not an initial application for execution  ̂ but is an 
application to take some step to advance the execntion pro- 

, ceedings  ̂ which is already pending, namely, application to 
bring to sale properties already nnder attachment (page 469)

. But whatever case may be made out for an 
application made in connexion with a pendir.g execution 
petition*̂ as one for taking a step in aid or furtherance of it_, an 
application *made at a time when no execution petition is 
pending stands on an obviously different footing.'*’
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Kbishna It is arsfued that two conclusions follow from these
P a t t e r  ®

extracts— (1 ) that an application to be a step in aid of
patteb* execution should be one made in a pending execution 

application and (2 ) that if there was a pending exe­
cution application in that case as in the one before 
IIS, then the learned Judges would have certainly 
held that the statement of objections filed by the 
decree-holder to the recording of satisfaction would 
be a step in aid of execution. As regards the first 
coBolusion sought to be deduced from the judgment, no 
doubt the decision in Balaguruswami Naiclcen 7 . Gum- 
swami Naicke7i{l) supports the appellant’s contention ; 
but it is not necessary to disoiiss the correctness of that 
conclusion in this case as admittedly here there is a 
pending execution application. I f we really had to 
decide the question we should, hesitate to accept this 
decision without further consideration of the matter in 
the light of all the decided cases of our Court which 
have not been referred to in Kuppu^wami GJietty v. 
Bajagopala Aujar(^). It seems to us that the remarks 
referred to were made by the learned Judge only to 
distinguish those cases wherein questions of a similar 
nature arose in connexion with pending execution 
applications. As regards the second conclusion sought 
to be deduced from that judgment, we have no doubt 
that the appellant’s contention cannot be accepted 
because the learned Judge’s d.ecision is based upon an 
interpretation of the decree-holder’s objection petition 
in view of what he considers should be the meaning 
of the expression "  applying to take some step in aid of 
execution,” for, the learned Judge states at page 470,

“ The petition  ̂ Exhibit may tend to prevent tile Court 
placing an obstacle in the way of future execution of the 
decree; but it does not ask the Court to take any step in aid of
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exeoiitioTi. Stipposiiig it to be successful  ̂ execution of tlie 
decree is no further aclvaaced tliaii it was before the petition was 
presented.” ®

This shows that even if there was a pending execu­
tion application, the learned Judge would haye come 
precisely to the same conclusion because in his view the 
decree-holder did not by filing his objection statement 
ask the Court to take any step in aid of execution. We 
respectfully accept this view.

According to the third column of article 182 (5) of 
the LimitationeAct, time for execution is to be calculated 
from

‘̂ ‘̂ the date of applying iii accordance with law to the 
proper Court for execution, or to take some step in aid of 
execution of the decree or order/^

The latter part of this clause specifies the date of 
applying to the Court asking it to take some step in aid 
of execution of the decree or order as the date from 
which, tke period of limitation should be computed and 
not the date of the petitioner’s taking some step in aid 
of execution. If this distinction is well kept in mind, 
mucb of tbe diversity of the views among ■'the various 
High Courts as regards the meaning of the expression 
“  applying to take some step in aid of execution ” can 
easily be explained. As pointed out by Oldpibld, J., 
in Bangachariar y. Siibramania Gkdtyil)

”  It is material that the starting point under article 182, 
Schedule 1 of the Limitation Act, is not the taking of a step in 
aid of execution, hut the appHoation to take such a step.’^

In the same judgment Sesh agibi A yt a e ,  J,, refers to 
the same matter thus ;

Two things are essential. There must be an appHoation 
and that application must ask the Court to take a step in aid of 
execution . ? . Tlie bare fact that a party took some steps
would not be enough.”
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KHiBHSi Tke distinction we are referrins; to is nowhereÎ ATTEB
e. better pointed out than in llaghunundmi Misser v.Sestharama

Pattbb. Kallydut i¥m er(l). In that case the learned Judges
were considering whether an application by a decree-
holder for leave to bid at a sale in execution of the 
decree is a^^tep in aid of execution within the meaning 
of the Limitation Act, X V  of 1877, Schedule 2 , article 
179 (corresponding to article 182 of the present Limi­
tation Act). In coming to the conclusion that it is not 
such a step the learned Judges state:

"  We do not think an application of this Icind is an applica- 
tion seeking the action of the Coiu't in execution of the decree. 
It may be in one sense a step in aid of execution of the decree, 
but it is not a step by the Court. Before a judgment-creditor 
can get any benefit lie must show that he asks the Court to take 
some step in aid of execution. A  step taken by the judgment-
creditor himself is not . , . suiRcient.’^

This case has been followed in Kupjpuswami Gheity v. 
Bajagoj)aIaAiyar{2). If this distinction is borne in mind, 
it is obvious that a statement of objections filed by the 
deeree-holder objecting to the recording of satisfaction 
cannot in any way be considered to b© a step in aid of 
execution, By filing the statement the decree-bolder 
does not ask the Court to take any step in aid of 
execution. In the words of A il in g , J., in Kup;puswami 
GheMy v. Bajagopala Aiyar(2)

Supposing it to be successfub execution of the decree is 
no further advanced than it was before the petition was 
presented.'*^

We will now discuss the cases referred to by the 
learned vakils on both sides.

In Kewal Ram v. Khadim Rusain(2>) it was held 
that

an application by a decree-holder prayings that the objec­
tions taken by the judgment-debtor to the sale of property

^1) (1893) I.L.R., 23 Oalc., 690 a,t 692. (2) (19-J2) I.L.E., 45 Mad. 466.
(3) (1883) 5 All., 576.



belonging to him in execution of the decree sliould be dis- EsisnKi. 
allowed and the sale be confirinedj is an application from the 
date of wh-icli the period of limitation for a subsequent applica- 
tion for execution of the decree may be computed/^

Tills judgment simply records fhis opinion and does 
not contain any discussion of tbe question. It is 
conceded that tlie decision in Kuppuswami Glidty y. 
Bajagopala Aiyar(l) is opposed to this view. This 
decision was followed by the Allahabad High Court 
in Shugan Ghand v. Bcmjas(2). In Tamiz-un-nissa 
JBiU V. l ĉkjju Khan(J^\ the latest decision of the 
AUababad High Court brought to our notice, it was 
held that an application to the Court executing a decree 
asking that certain objections to the execution of the 
decree be rejected is a step in aid of execution within the 
meaning of article 182 ( 5 ) of the 1 st Schedule of the 
Limitation Act. Here also the judgment does not 
contain any discussion of the question. In Langtu 
Pmde V. Baijnath Saran Tande{4<) it was held that the 
mere filing o£ an answer by the decree-holder resisting 
an application for a declaration of insolvency filed by the 
judgment-debtor cannot be deemed to be an application 
to take a step in aid of execution within the meaning 
of article 179. This view is opposed to the earlier and 
tlie later decisions of tlie same Court.

In Vmesh Ghunder Dutta y. Boondar Narain Deo{5) it  

was held that the appearance of a decree-holder by his 
pleader to oppose an application made by the judgment- 
debtor to set aside a sale in execution of the decree is 
not an application within the meaning of article 179 of 
Schedule 2 of the Limitation Act to take a step in aid 
of execration. The learned Judges stated that
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Krishna application contemplated, by tlia,t article of tlie Lirai-
■w. tation Act is an application to get some order of tlie Court in 

furtherance of tlie execiitio]i of the decree. The appearance of 
the pleader cannot )3e regarded as such an apphcation.”

The decisions in BagJiunundun P er shad v. IViugoo 
La//(1) and Baghumindun Misser v. Kallydid Misser(2i) 
also take a similar view of article 179j Schedule 11 of 
the Limitation Act. These cases have been followed in 
Kuppus'ivami Ohetti v. Bajagopala Aiyar(‘̂ ) as regards 
the interpretation of tlie article in question. (See also 
Troylohya Nath Bose v. Jyoti Prolash Nandi l^).) On the 
factSj the decision in Gobind Pershad v. Bung Lal(^) can 
be distiLguished. In that case it was held that an 
application by a decree-holders praying* that a peti­
tion of the jodgineiit-debtor to set aside the sale 
of property belonging to him should be rejected 
and the sale be confirmed, is an application falling 
within the meaning of article 179 (4) of Schedule 2  of 
the Limitation Act of 1877. The facts of the case show 
that after the sale was confirmed the judgment-debtor 
applied for a review of the order confirming the sale 
and the review was granted in spite of the objections 
of the decree-holder who appeared and opposed it. 
Subsequently the decree-holder put in an application 
praying that the judgment-debtor’s application to set 
aside the sale might be rejected at the same time apply­
ing for confirmation of the sale. In view of the “  review 
order ” that was passed against the decree-holder, we 
are inclined to think that the decree-holder’s applica­
tion was in furtherance of execution proceedings. 
The decision in Kedar Naili Bey Boy v. Lahhi Kanta 
Dey(()) is also distingidshable. In that caŝ e the 
judgment-debtor raised objections to the delivery of

(1 ) (1890) I.L.-R., 17 Oalo., 268. (2) (1896) I.L.R., 23 Oalo., 690,
(3) (1922) I.L.E., 45 Mad., 466, (4) (1903) I.L.E., SO Oalc., 7 ^ .
(5) (1894) I.L.R., 21 Galo., 28. (6)  (1917) 4{Tl.C., 1005.
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possession bv tbe oomniissio'aer and tlie Court found it keishna

n ecessarf to determine the standard of measnremeut
. S e b t h a h a m a

and for that purpose to tnkc OYidence in tlie matter, p a t e e b .

An application was tlien made by the decree-liolder for 
sammoning witnesses. It was lield tliat this was a step 
in aid of execution within the meaning of article 182 
(5). It is clear from the facts that in the opinion of 
the Court execution could not proceed without deter­
mining the standard of measurement. In this view the 
application to file a list of witnesses may be deemed to 
be a step in aiS of execution. The learned Judges in 
arriving at this conclusion follow the prior decisions of 
their Court already referred to. In Brojendm Kishore 
Roy V. DU Muhmud 8arhar(l)^ when the decree-holder 
applied for execution of his decree tiie judgment-debtor 
put in a.n objection to its execution. Both parties 
having been directed by the Court to adduce evidence 
in support of their respective cases, the decree-holder 
filed a list of witnesses and intimated to the Court that 
he was ready to proceed with his case. The Court lield 
that the filing of the list of witnesses and intimating to 
the Court that he was ready to proceed with. th.e case 
implied an application on the part of the decree-Jiolder 
to the Court to take the evidence which he was prepared 
to adduce and repel the objection taken by the judg- 
ment-debtor, and in effect this should be taken to be an 
application to the Court to take some step in aid of 
execution. This decision to some exteat supports the 
appellant. Excepting this decision the Calcutta High 
Court has taken a view consistently opposed to the 
contentions of the appellant.

The liombay cases relied upon by the appellant 
n eed  not be discussed in detail. The latest decision of
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Krishna Court is Lahs'Iimirani Lalluhhai v. Balaslianhar
?A T T E B

V. Veniram{V)i in which it was held that an appeal against
p a t t e e . an order adjudging the jadgment-debtor an insolvent 

was a step in aid of execution. This has been expressly 
dissented from in Kuppusivami Ohettn v. Rajagopala 
Aiyar{2), In SJieshadasacharya w Bhimacharya{S) an 
application filed by the decree-liolder for extension of 
time to produce an extract from the Collector’s record 
ordered by the Court to be filed within a particular date 
but which was not so filed, was held to be a step in aid 
of execution. With all deference to the learned Judges, 
we cannot- accept this conclusion or the reasoning on 
which it is based.

Thus far we have discussed the decisions of the 
other Courts brought to our notice. Our own High 
Court has always held tlie position that an application 
to be a step in aid of execution, must be one in further­
ance of execution proceedings. We have already 
indicated the interpretation put upon the article by 
the learned Judges in Bangaohariar v. Siibrmnania 
GJietty{4). Having reference to the facts of the case, the 
decision in Kunhi v. Seshagifi{6) does not really help 
the appellant. In that case it was held that an applica­
tion by a judgment-creditor to the Court which passed 
a decree for a certificate that a copy of the Revenue 
Register of the land is necessary to enable him to obtain 
such a copy from the Collector’s office and thereupon to 
execute the decree by attaching the land, is a step in 
aid of execution within the meaning of article 179 (4 ). 
I n n e s , J., pointed out that

“ The production of the copy of the register was a neces­
sary preliminary to execution and the application made by the
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decreeliokler to tlie Subordinate Judge's Court would enable
him to obtain it/^ Pattek

In tliis view the application was one in furtherance 
of execution proceedings and was a step in aid of execu­
tion. The decision in Abdul Kader BowtJier v. Krislinan 
Malaval N'air{l) no doubt supports the appellant.
There it was held that an application by a deoree-holder 
for an adjournment to enable him to adduce further 
evidence was a step in aid of execution. We may point 
out that Atlinc^ J., in Masilamani Mudaliar v. Sethu- 
swami Ayyar{2) found it impossible to concur with this 
view. The latest decision of our owe Court is the one in 
Balagurusivcmi Naiohen v. Gurusioami NaiGhen{^) already 
referred to in another connection. The facts of the 
case are as follows. A  mortgage-decree in favour of 
the plaintiffs was passed on the 14th of September 1916 
and an execution application was filed on the 25th of 
September 1917. It was dismissed on the 17th of 
October 1917. The application that gave riae to the 
appeal was dated the 9th of March 1920. A certain 
sum of money in Court was paid to the decree-holder 
by order, dated the 31st of March 1920, and a cheque 
was actually issued on the 1 st April 1920. The money 
in Court had been paid by a mortgagee of the judgment- 
debtor who had been directed to pay off the decree 
amount. The decree-holder relied to save his apphca- 
tion from the bar of limitation on the date of the order 
for payment out to him of the money in Court. The 
learned Judges held that the application by the decree- 
holder is not a step in aid of execution. They base 
their decision on two grounds, (1 ) that in the circum­
stances of the case an application for an order for 
payment out by the Court is not a step in aid of
, —--- •---------------- ^ ^ " ■

(1) (19155 I.Ii.E., 38 Mad., 695. (2) (1918) I.L.E., 41 Mad., 251 ab 253.
(3) (1925) 48 503.
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Krishna execution and (2) that as there was no pending execution
P a t t k h  ^ ^ ,

V. application tlie order relied upon could not be consi-SeETHARAMA
Patter, dered to be a step in aid or execution. As regards tne 

latter ground, we have already expressed our opinion. 
It is not necessary to discuss the first ground either as 
the decision, if correct^ certainly supports the view that 
the application we have got to deal with in the present 
case is not a step in aid of execution. If we hold that 
the applieatiDn in that case amounts to a step in aid of 
execution our opinion cannot help the a-ppellant because 
as we have already pointed out his objection applica­
tion cannot in any sense ba deemed to be one in 
furtherance of execution proceedings.

The cases examined above show that there has been 
. much diversity of opinion as regards the interpretation 

of the expression applying to take some stop in aid of 
execution.” In our opinion, the decision in Knppn- 
swami Ghetty v. Eajagopala A iyar{l) interprets that 
expression correctly, and the weight of autliority is in 
support of that interpretation, That decision must 
govern the present case. In this view the filing of 
statement by the decree-holder in this case objecting to 
the jadgment'debtor’s application to record satisfaction 
of the decree is not a step in aid of execid-ion and 
cannot therefore save his last application fi-oin being 
barred by limitation. W e therefore dismiss this appeal 
with costs,

K,R.
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