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Before My, Justice Mitter and Mr, Justics Norris.

SECRETARY oF STATE wor INDIA 1x COUNOIL (Areurtant) o
' SHAM BAHADOOR awp ANorHER {iESPoNDENTS).*
Zand Acquisition det (X of 1870), ss. 87, 28, 80, 85— Consiruction—Appeal
Jfromdecision of Judge and Assessors, Right of—0Oollection charges, Amount
of, to be deducied in cases of mokurraree lease.

In o case under the Land Acquisition Act, if there be a difference of
opinion between the Judge and the Assessors, or any of them, upon a
question of law or practice or usage having the force of law, but ultimately
they agree upon the amount of compensation, 8. 28 must be taken .to
apply, and no appeal will lie agninst the decision of the Court with refer-
ence to the point upon whioh the Court and the Assessors differed.

If, however, in addition to differing upon any question of law, &e., they
ultimately differ also 28 to the samount of compensation to be awarded,
8. 28 does not apply, but under s, 35, coupled with s. 80, in such a case an
appeal will lie, and in such appesl all questions decided by the lower Court,
whether the opinion of the Asgsessors coincided with that of the Judge or
not upon these questions, are open bo Ghe parties in the Appellate
Court,-

When in & Lend Acquisition case it was shown that tho land to be aoqmred
was subject to a mokurraree lonse in .favour of the Government, and the
Court in estimating the compensation had deduoted 5 per cent. from the rent
‘un account of collection eharges, Held, that such deduction was excessive,
and that, having regard to the faeh that the amount was Rs. 85-4, and
was collectqd only oncs in & year, 4 annas was all that should have been

deducted.

Tois was an appeal against n decision passed unde1 5 35 of-:the
Land Acquisition Act of 1870,

The land sought to be acquired by the Government measured
13 bighas and odd cottahs situated in Baukipore, petgunnah
Azimabad, and the amount of compensation tendered was
Rs. 1,321-6," besides the additional compensation payable under
8. 42. ' '

The Deputy Collector, who made the reference to the Distriet
Judge, was of opinion that the whole of the land in gquestion was
covered by a molurrares leage granted by the predecessor in titls
of .the claimants on the lst January 1808 in favor of the Govern-
merit, when as the claimants contended that only: 7 bighas of the

"% Appeal from Original Dooree No. 320 of 1882, -ugruinat the deéree of
H. Beveridge, Eeq., Judge of Fatna, dated 2b¢h of Septewbor 1882,
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Innd wns subject to that lease, and that the rosidue wag nog

sronmeany Mfected by it.
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Upon the basis of that lease the Collector caloalated that, as the

Courort,  annual rent was Rs. 85-4, and as deductions on account of f),e
rae Baga. Government revenus and collection charges should be made, the

DOOoR,

actual amount enjoyed by the proprietors was Rs, 66-1-11 Anq
allowing twenty years’ purchase for that asctual profit, tendeved .
the sum of Bs. 1,321-6. Tho collection charges wore estimated
by him at 10 per cont,

The District Judge and the Assessors differed in the amount
of compensation which they considored should be awarded,
The latter wore of opinion that the whole of the land was covered
by the leasc, and awarded compensation caleulating the profits of
the land in question upon the basis of the mokurraree rent ; whoress
the former was of opinion that only 9 bighas wero affected by
the lease, aud accordingly awarded compensation upon the basis
of the mokurravee yent as regards those 9 bighas and as regavds .
the remanining 4 bighas odd cottahs upon the amount of rent
which, according o the evidence, the claimanis would be
entitled to realige if the land was let at a reasonable rent. Upon
that "basis, after allowing for colleotion oharges at 6 per cent,,
and estimating the value at twenty-three yonrs’ purchase, he
awarded Rs. 5,120 as compensation, together with tho wsual 15
per cent. additional and costs. '

Both parties being dissatisfied with this decision appealed to the
High Court.

Babod Annoda Pershad Banerjee (Senior Govarnwant Plander)
for the appellant,

Munshi Mahomed Yusuf and Baboo Seligram Singh for the
regpondonts,

The main quastion between the partics was, whether the whole-of-
the land in qnestion was covered by iho mokurraree-lease shoye,
reforred to or not, and if not, how much was unaffected by jt;.
but there was . further queslion raised, viz., whather either poxty,
had o right of appeal to the High Court at all. under. the pro-
visiong of the Lund Acquisition Act,
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Upon this latter question the judgment of the High Court 1884
(MITTmn and Norzis, §J.) was as follows : . BEORETARY

Mirrer J.—This is an appeal agaiust a decision passed under n:nwlgg::!: .
8. 35 of the TLand Acquisition Act of 1870. The Assessors GouNorL
disagreed with the Judge asto the amount of compensation to be gmax B AHA-
qllowed The District Judge has allowed Rs. 5,129, whereas the  P°%%
Assessors were of opinion that the claimants, the respondents
before us in this ecase, were entitled to a sum considerably less
than this. This difference of opiuion between the Assessors and
the District Judge has arigsen in the following way: The land,
which is sought to be taken for public purposes on behalf of
Gtovernment under the Act in question, according to the Deputy
Collector, who made the reference to the District Judge, measures
13 highas'odd cottahs, The Deputy Collector was of opinion that
the whole of this land is covered by a mokurraree lease granted by
the predecessors in title of the claimants on the lst January 1808
in favor of Goverament. On the other hand, the claimants
contended that out of the aforesaid lauds only 7 bighas are
covered by the said lease, and the residue, viz., 6 bighas odd cottabs,
were not covered by the lease. The Assessors being of opinion
that the whole of the land was co#eled by the lensq awarded.
compensation caleulating the profits of the land in question.
upon the basis of the mokurraree reut, whereas the Distriet J ndge.
cnlculated the compensation receivable by the c]mmants, a8
legalds 9 bighas, apon the basis. of the molmrrmee reut m\d,
ng vegards the remaining 4 highas odd cottahs upon’ the.
amount of rent which, according to.the ev1denqe, the olmmanta
would be entitled to realisa if the said lands were let at a
reasonable rent. Therefore, one of the questions which we have,
to decide, and which is also, it seems to us, the main guestion:
upon the merits, is whether the whole of the.13 highas odd cottabs,,
is covered by the moknrraree lease mentioned above, or only =,
portion of it;bul a preliminary question as. to whether oz no
in this case there is a right of appeal wag disoussed in the Goume;
of the argument.. That question arises in the following-. WY 3
Uunder 8. 27 of the Ignd Acqmmlzxom Act of 1870, the
Assessors are to record their opinion upon’ the: whole, anse ;, then;
8. 28 says: “In cose of a difference of opinign hgtween
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the Judge and the Assessors, or any of thom, upon a question

suonurany of law or practice or usage having the foree of law, tho opinien
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of the Judge shall prevail, and there shall be no appeal
therefrom.” Section 830 is to the effect that, “in case of

8man Baua- difference of opinion between the Judge and both of tho Assessors

DOOR,

as to the nmount of compensation, the decision of the Judge
shall prevail, subject to the sppeal allowed wunder s. 85.”
Then 8. 35 says: ‘FIf the Judge differs from both the
Assessors as to tho amonnt of compensation, he shall prononnce
his decision, and the Collector or the person intercsted (as the
case may be) may appoal therefrom to the Qourt of the District
Judge, unless tho Judge whose decision is appealed from i
the District Judge, or unless the amount which the Judge
proposes to award excecds Rs. 5,000, in cither of whioh onses
the appeal shall lic to tho Iigh Court” We entertained
some doubt whether, having rogard to the provisions of s, 28,
there was any right of appeal to either party in this ocase, .
It may be mentioned lere that both the claimants and tha
Government being dissatisfied with the award in the lowar
Court have preferred appeals. No doubt at first sight it seoms
that if the difference bo on a quostion of law, s. 28 prohibits
an appeal ; it says that in that case the opinion of the Judgo
shall prevail, and thore shall be no appeal therofrom, But
then again s. 80 says: “That in case of dilference of opinion
between the Judge and both the Assessors as to the amounat of
compensation, the decision of the Judge shall provail, suljeet
to the appeal allowed undor s 85" Soction 35 also lays
down without any restriotion that au appeal will lie if thore is a -
differenco of opiniou betwoon the Judge and both tho Assessors as to
the amount of compensation, In this case thero was a difference of
opinion between the Judge and both the Assossors as to the amount
of compensation; aund, (herefore, if wo give offect to s 86
wo must come to tho conclusion that there is au appeal, On
the other hand, s. 28 provides that mo appeal shall lie in
any case in which there is a differonce of opinion on s question
of -law bobtween the Judge und the Assessors. Wo have to
construe these sections in a way in which they may be recounciled-
with ong auother; we wust construe thom iu soms. way i
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which all these sections may have full effect given to them ; and 1884
that can be done by putting this construction upon s 28, Epomgwany
viz,, that if there be a difference of opinion betweeen the Judge anf"lg'f)ﬁ";u
and the Assessors, or any of them, upon a question of law or Couvc
practice or wusage having the force of law, but ultimately HEAMN BARA~
they agree as to the amouut of compensation, no appeal will lie ~ PO
agninst the decision of the Court with reference to the point upon
which they differed ; but if, on the other hand, they ultimately
differed as to the amount of compensation, an appesl will
lieunder s, 85, and in that appeal all questions decided by
the lower Court, whether the opinion of the Assessors coincided
with that of the Judge upon these questions or not, would be
open to the parties in the Appellate Court. For instance, there
might be a difference of opinion between the Judge and the Asges-
sors on a question of law, but ultimately they might agree as
to the amount of compensation; there s. 28 would have full
.operation, and no appeal would be allowed ; bat if this difference
of opinion on a question of law ultimately results ia a difference
of opinion as to the amount of compensation to be awarded,
8. 85, coupled with s, 30, would allow the aggrieved party a right
of appeal. We think that this is a reasonable construction of
the ‘sections cited above. Putting that construction we think
that both the Government and the claimants are: entitled :to
appeal sagainst the decision of the lower Court. - As, régaids
the morits of these two appeals we find that the claimants do not
question the rate of valuation adopted by the Judge, which is
twenty-threo years’ purchase ; we may, therefore, dismiss that point
from our consideration. The claimants in their appeal urged - that
the lower Court is in error in allowing collection charges at the rate
of 5 per cent. - It seems to us that, so far as the collection of the
mokurraree rent is concerned, this deduction of 5 per cent. for
collection charges appears to be too high. Wo disagree, thergfore,
with the Judge upon this point. At tho same time we aré of”
opinion that some charge, no doubt, would be incurred-in collect-
ing the mokurravee rent, and will hereafter consider as to what
deduection should be made for collaction charges.
[His Lordship then proceedad to deal with the facts of the case
and with the construction to be put upon the mokurrares lease, and
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188¢  after coming to the conclusion that the view taken by the Asges-
“Sromprawy 80rs was the correct one, proceeded.] Iu this view, although with
F(;)IFIT;;\I'XMIN some lesitation, my Drother Norris coneurs. Having disposed of
00UN01D this point, we have now to determine the amonnt of compensation
Baan Bum- to whioh the olaimants are entitled. We have now come 1o the
DOOB.  sonelusion that the whole of the land, which the Government
pow seek (o take for publio purposes, is covered by the mokurraree
lense, and, therefors, we have the fact catablished that Rs, 864
is the amount of rent which the claimants derive from the
Government annually. IHaving regard to the fuct that this,
amount is collected once a yenr, we think that annas 4 would bLe
a sufficient deduction to muke for collection charges, and we theres
fore come to the conclusion that the claimants receivo Rs. 85
nett from Governmont. We do not make any deduction on
accornt of Government revenue. The claimants will have ia
future to pay the whole of the Government revenue of the mehal,
and will riot be entitled to any deduction on that account, as we
eapitalise also the Government revenue payable by the claimants
in respect of the lands now taken. The District Judge is of opi-
nion that twenty-three years’ pnrehasc is quite suflicient compensa-
tion, and there being no appenl upon that point we must take that
figure, Then we have the value of tholand at twenty-three years'
purchase Rs, 1,955, to which shall bo added 156 per cent., or
Ra, 298-4, the whole making Iis, 2,248-4. Wo accordingly award
the said nmount of compensation to the claimants. As wo find that
the antount tondered by Government was Rs, 1,381-6, and as we
award Rs, R,248-4, under s, 33 of the Land Acquisiiion Act of
1870, we think that the Government must bear the costs of the
lower Court as well ss of this Court.

Nonnis, J.—I am not, as at present advised, quite certain that
there is n right of appeal iu this case, Upon all other points T
fully agree with tho judgment of my learnod Lrothor,

Appeal allowed and dacres varied.



