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Before Mr. Justice M itter and Mr, Justice Norris. 

SECRETARY o f  STATE iron INDIA in. COUNCIL (Appellant) t>.
SHAM BAHADOOIl and another { Ue s p o n d e n t s ) .*

Zand Acquisition Act ( X  t f  1870), ss. 87, 28, SO, 35— Construction—Appeal 
fromdeciaion o f Judge and Assessors, R ight qf— Collection charge», Amount 
of, to be deducted in. cases o f  mohurvwree lease.

In a case under tlie Land Acquisition Aot, if there be a difference of 
opinion between the Judge and the Assessors, or any of them, upon a 
question of law or practice or usage having "the force of lair, bnt ultimately 
they agree upon the amount of compensation, s. 28 must be taken . to 
apply, and no appeal will lie against the decision of tbe Court with refer-; 
ence to the point upon tvliioh the Court and the Assessors differed.

If, however, in addition, to differing upon any question of law, &e., they 
ultimately differ also as to the amount of compensation to be awarded, 
s. 28 does not apply, but uuder s. 35, coupled with s. 30, in such a case an 
appeal will lie, and in such appeal all questions decided by the lower Court, 
whether the opinion of tlie Assessors coincided with that of the Judge or 
not upon these questions, are open to the parties in the Appellate 
Court. ■

When in a Land Acquisition oase it was shown that tho land to be acquired 
was subject to a mokurraree lease in . favour of the Government;, nnd the 
Court in estimating the compensation had deducted 5 per cent, from the rent 
on account of collection charges, Meld, that suoh deduction was excessive; 
and that, haring regard to the fact that the amount was Its. 85-4, and 
was collected only once in a year, 4 annas was all that should .have been 
deducted.

This was an appeal against n decision passed under s. 85 of" the 
L and  Acquisition A ct of 1870.

Tlie laud  sought to be acquired by tlie Groverument m easured 
13 biglms and  odd cottalis situated in  Bankipore, pergunnah 
Azim abad, aud tlie am ount of compensation teudered was 
R s. 1,321-6, besides tlie additional compensation payable under 
s. 4i&.

Tbe D epu ty  Collector, who made the reference to the D istric t 
Judge, was of opinion th a t the  whole of the land in  question was 
covered by a  m okurraree lease gran ted  by the predecessor in title  
of .the claim ants on the 1st Jan u a ry  1808 in favor of the  Govern* 
m ent, w hen as tbe olaim auts contended tlmt o n ly  7 bighas o f the

r

'■* Appeal from Original Dooroo No. 320 of 1882, against the decree of 
H, Beveridge, Esq., Judge of Patna, dated 25th of Septembor 1882.
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land waa subject to tlmt lease, aud that the residue was not 
affected by it.

Upon the basis of that lease the Collector calculated that, as tlie 
annual ren t was Its. 85-4, and as deductions on account of the 
Government revenue and oolleetion charges should be made, the 
actual amount enjoyed by the proprietors was Its. G0-] And, 
allowing twenty years’ purchase for that actual profit, tendered 
the sum of Rs. ],321-6. Tho collection charges wore estimated 
by him at 10 per cont.

The District Judge and the Assessors differed in the amount 
of compensation which they considered should be awarded. 
The latter wove of opinion that tho whole of the land was covered 
by the leaso, and awarded compensation calculating tha profits of 
the land ia question upon the basis of the mokurraree ro u t; whereas 
the former was of opinion that only 9 biglms wero affected by 
the lease, and accordingly awarded compensation upon the basis 
of the tnokui'raree ren t ns regards those E) bighas and as regards 
the remniuing 4 bighas odd cottahs upon the amount of rent 
■which, according to the evidence, the claimants would ba 
entitled to realise if the land was let a t u reasonable rent. Upott 
that basis, after allowing for collection charges at 5 per cent, 
and estimating the value at twenty-three yours’ purchase, he- 
awarded Us. 5,129 as compensation, together with tho naual 15' 
per cent, additional aud costs.

Both parties being dissatisfied with this docision appealed to the 
High Court.

Baboo Annoda Pershad Banerjee (Senior Government Pleader); 
for the appellant.

Munslii Mahomed Yusuf and Baboo Btdigram Singh for the 
respondents.

The main question between the parties wag,, whether tho whole o£ 
the 1 and in question was covered by tho mokm'rarea lease above, 
referred to or not, nml if not, how much was unaffected by jtj, 
but there was a. further question raised, vis,,, whether either party,; 
had a  righ t of appeal to the High Court at all. under tiie p»p« 
visions of the Luud Acquisition Act.
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U pon this la tte r  question  th e  ju d g m en t of the H ig h  C o u rt 1881 
(M itter  and  N o am s, J J .)  was as follows : . seobeta'ey

M i t t b r  J . — This is au  appeal aga inst a  decision passed under ^ I h d £ £  is  
». 35 of the  L and A cquisition A ct of 1870. The Assessors C o u n c i l  

disagreed w ith the Ju d g e  as to the am ount of com pensation t.o be g HAM b a h a -  

allowed, The D istrict J u d g e  has allowed Rs. 5,129, whereas th a  DOOa-
Assessors were of opiniou th a t th e  claim ants, th e  respondents 
before us. in  this case, were en titled  to a sum  considerably l.esa 
th an  this. This difference o f opinion between the Assessors and  
the D istric t Ju d g e  has arisen in  the following w a y : The land , 
which is sought to  be taken for public purposes on behalf of 
G overnm ent under the A c t in  question, according to  the D eputy  
Collector, who made the  reference to  the D istrict Ju d g e , m easures
13 bighas odd cottahs. The D eputy  Collector was o f opinion th a t  
the  whole of this land is covered by a  m okurraree lease g ran ted  by  
the  predecessors in  title  of the claim ants on the 1st Jan u a ry  1803 
in  favor of Governm ent. O n  the  o ther hand, the  claimants, 
contended th a t out- o f  the aforesaid lands only 7 b ighas are 
covered by th e  said lease, and the residue, viz., 6 bighas odd cottahs? 
were n o t covered by  the  lease. T he Assessors being o f  opinion 
th a t  th e  whole o f the land  was covered by th e  leasq awarded, 
compensation, calculating the  profits o f the land  in  question, 
upon the basis of the m okurraree rent,, whereas the D istrict, Jndge. 
calculated the compensation, receivable by th e  chiirnants,. as> 
regavds 9 bighas, upon the basis, of the m okurraree vent, and. 
as. regards the rem aining 4 b ighas odd cottahs 'upoja; tjh$ 
am ount of ren t which, according to the evidence, the clai.ts.aub; 
w ould be en titled  to  realise if  the said lauds were let. a t a  
reasonable rent. Therefore, one of the questions which we have, 
to  decide, and. which is also, i t  seems to ns, th e  tt)iu,ii question 
upon the m erits, is whether the whole of the, 1 3  bighas odd cottahs,. 
is covered b y  the m okurraree lease mentioned above, or only a, 
portion of i t  j bu t a  prelim inary question as-to whether oi;nofe 
in  th ia case there is a  rig h t of appeal was discussed ia  the eouissej 
qf the. argum ent. T h at question arises, in  the. following , way .:
U nder s., %1 of th e  I^and Acquisition, A ct of. 1870, th a  
Assessors are to  xeeoi’d theiv opinion upon the whole, qase;;, tb e ^
8, 26 s a y s : (f In  case of a  difference of opinion betw een
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1881 the Judge and tlie Assessors, o r any  o f  thom, upon a questiou 
BiBcitm'Aitr' of law o t  practice or m age having the force of law, tlio opinion 

°  lNDr™iN°B Juilgo shall prevail, and there shall bo no appeal
o o u k c il  therefrom.*'’ Section 30 is to  the effect th a t, “ in case of 

S h a m  B a i ia -  difference of opinion between the Judge  and both of tho Assessors 
’D00B’ as to  tlie nmount of compensation, the decision of the Judge 

shall prevail, subject to tho appeal allowed under b. 85.”  
Then b . 35 say s : <c I f  the Judge differs from both the 
Assessors as to tho amount of compensation, ho shall pronounce 
liis decision, and the Collector or the person interested (ns the 
case may be) may appoal therofrom to tlio O ourt of tho District 
Judge, unless tho Judge whose decision is appealed from is 
the D istrict Judge, or unless the am ount which tho Judge 
proposes to award exceeds Rs. 6,000, iu either o f  whioh oases 
the appeal shall lie to tho H igh C ourt.” W e ontoi'tained1 
some doubt whether, having rogard to the provisions of s. 28, 
there was any right o f appeal to either party  in  this case. 
I t  may be mentioned here th a t both tho claim ants and tha 
Government being dissatisfied w ith the award in  the lower 
Oourt have preferred appeals. No doubt at first sight it seems 
tha t if  the difference bo on a question of law, s. 28 prohibits 
an appeal •, i t  says that in th a t case the opinion of tho Judge 
shall prevail, and there shall bo no appoal therofrom, .Bnt 
then again s. SO sa y s : u T hat in oase of difference of opinion 
between the Judge and both the Assessors as to tho am ount of 
compensation, tlie decision of the Judge shall prevail, subject 
to the appeal allowed under s. 35.*' Section 85 also lays 
down without any restriction th a t au appeal will lie if  there is a 
difference o f opiniou between the Ju d g e  and both tho Assessors as to 
the amount of compensation, In  this case there was a differ once of 
opinioD between the Judge and both the Assessors as to tlio amount 
of compensation; aud, therefore, if wo givo effect to  s, 85 
wo m ust come to tho conclusion that there is au appoal. On
the other liaud, s. 28 provides that no appeal shall lie in
any case in which there is a difference of opinion on a question 
of law between tho Judge and the Assessors. W o have to ' 
construe those sections in a way in which they m ay be reooneiled
with one another j we m ust construe them  in aoine. way iu
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'which all these sections may have Full effect given to them  ; and 1884
tha t can be done by  pu tting  this construction upon s. 28, secretary

viz,, th a t if  there be a difference of opinion betweeen the Judge 
and the Assessors, or any  of them , upou a question of law or C o u n c i l  

practice or usage having the force of law, b u t ultim ately s h a m  B a h a -  

they agree as to the am ouut of compensation, no appeal will lie D0QB’ 
against the decision of the Court with reference to the point upon 
which they  differed j b u t if, on the other hand, they  ultim ately 
differed as to the am ount of compensation, an  appeal will 
lie u n d e r s. 85, and in  th a t appeal all. questions decided by 
the lower Court, whether the opinion of the Assessors coincided 
with th a t of the Judge upon these questions o r not, would be 
open to the  parties in  th e  A ppellate Court. For instance, there 
m ight be a difference of opinion between the Judge aud the Asses
sors on a question o f law, b u t ultim ately they m ight agree as 
to tbe am ount of com pensation; there s. 28 would have full 
operation, and no appeal would be allowed ; bu t if  this difference 
of opinion on a  question of law ultim ately results ia  a  difference 
o f opinion as to the am ount of compensation to  be awarded, 
s. 65, coupled with s. 30, would allow the aggrieved party a righ t 
of appeal. W e think th a t this is a  reasonable construction of 
the sections cited above. P u ttin g  that construction we think 
th a t both the  G overnm ent and the claimants a re ‘.en titled-to  
appeal against the decision of the lower Court. - Aa, regaids 
the merits of these two appeals we find th a t the claimants do no t 
question the rate of valuation adopted b y  the Ju d g e , whioh is 
tw enty-three years’ purchase j we m ay, therefore, dismiss that point 
from our consideration. The claimants in  their appeal urged that 
the lower Court is in error in allowing collection charges at the ra te  
of 5 per cent. - I t  seems to us th a t, g o  far as the collection o f the 
mokurraree reut is concerned, this deduction of 5 per cent, for 
collection charges appears to  be too high. W e disagree, therefore, 
w ith the Judge  upon this point. A t tho same tim e we are o f 
opinion th a t some charge, no doubt, would be incurred in collect
ing  the m okurraree rent, and will hereafter consider as to  w hat 
deduction should be made for collection charges.

[H is  Lordship then proceeded to  deal with the facts of the case 
aud with the construction to be pu t upon the m okurraree lease, and
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1884 after coining to tlie conclusion tha t the view taken  by  the Asses- 
_fiEcitETaut sOra waa the  correct one, proceeded.] Iu  this view , although with 
FoiflNm™w 801110 hesitation, m y bro ther N orris concurs. H av in g  disposed of 

Couwoiii this point, we have now to determ ine the am ount o f  compensation 
Sham Baiia* to whioli th e  olaiinants are entitled. W e have now come to the 

ao° tt- conclusion tlm t the whole of the  land , whioh tho Governm ent 
d Ow  seek to take for publio purposes, is  covered by  tho m okurraree 
leaser and, therefore, we luivo the  fac t established th a t Ks. 85-4 
is the am ount of ren t which the claim ants derivo from the 
G overnm ent annually. H av ing  reg ard  to  th e  fac t tha t this, 
am ount is collected once a  year, wo th ink  th a t annas 4 would, be 
a  sufficient deduction to m ake for collection charges, and  we there
fore come to the conclusion tha t tho claim ants recoivo Its. 85 
n e tt from  Government;. W o do u o t m ake an y  deduction ou 
account of Governm ent revenue. The claim ants will have ia 
fu tu re  to pay the whole o f the G overnm ent revenue o f the mehal, 
a,hd will liofc be entitled to any deduction ou th a t account, as we 
capitalise also the G overnm ent revenue payable by  the claimants 
in  respect o f the hinds now taken. T h eD istrio t Ju d g e  is of opt** 
n ion  tlia t tw enty-three years* purehaso is quite sufileient compensa
tion , and there being no appeal upon th a t point wo m ust take tha t 
figure. Then we have the value of tho land a t tw en ty -th ree  years’ 
purchase Rs, 1,955, to which shall bo added 16 per cent,, or 
Its . 293-4, the whole m aking Its. 2,248-4. We accordingly award 
the said am ount o f compensation to the claim ants. As wo find that 
the  am ouut tendered by G overnm ent was Its . 3,331-0, and aa we 
award R s. 2,248-4, under s. 33 o f the Land A cquisition A ct of 
1870, we th ink th a t the G overnm ent m ust bear the costs of the 
lower Oourt as well as of th is Court.

N o m as, J .— I  am uo t, as a t p resent advised, qu ite  certain tlmt 
tliero is a  r ig h t of appeal iu  this caso. U pon all o ther points I  
fully agree with tlio judgm ent of m y learned brother.

Appeal allowed and decree varied.


