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APPELLATE CRIMINAL—FULL BENCH.

Before Sty Murray Coutts Trotter, Kt., Chief Justice,
My, Justice Devadoss aid Mr. Justice Beasley.

1028, VEERAPPA GOUNDAN anp six ormers, Aceussp.®

Jamonry 27,

———== (iminal Procedure Code (V of 1908), sec. 207—ZReference
under—Question for High Court—Whether Judge's view of
juiry’s verdict justified by the evidence—If not, jury’s verdict
to be confirmed—High Uourt’s duty not fo retry case, de
novo, as if no trial in Sessions Cowrt—~Jury primarily tridu-
nal to find facts.

On a reference under seetion 307 of the Code of Criminal
Procedure, the only question the High Court will concern itself
with is, whether the Judge’s view of the verdiet of the jury,
as being perverse, or unreasonable, or altogether against the
weight of the evidence in the case, is justified by the evidenee,
and if it is of opinion it i3 not, the High Court will confirm the
verdict of the jury. It is not the duty of the High Court to
re-try the whole case de qovo, ag if there had been no trial in
the Sessions Court ot all.

The jury is made primarily the tribunal to find the facts:
and it is not for the High Court to interfere with the verdict of
the jury unless it is unreasonable.

Solomen v. Bitton, (1881) 8 Q.B.D., 178, followed.
Rurexpncr under section 807 of the Code of Criminal
Procedure, 1893, by the Assistant Sessions Judge of the
Coimbatore Division in Case No. 91 of the calendar for
1927.

. . . %

This Reference coming on for hearing, the Court
(PErnues and MapBavany Nair, JJ.) made the following

ORDER OF REFERENCE TO A FULL BENCH :.—

Prrsips, J.—Fourteen persons were accused of dacoity and
oub of them the jury found accused 1, 2, 4, 5, 6, 8 and 9 guilty.

* Reference No, 8 of 1937,
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and acquitted the rest. The Assistant Sessions Judge disagree-
ing with the verdict of guilty has referred this case under
section 307 of the Criminal Procedure Code. The Puhlic
Prosecutor opposed the reference. Mr. K. Kutti Krishna Menon
on hehalf of the accused supported it and contended that in a
reference under section 307 the whole case was open hefore this
Court and that in the words of the section we should consider
the entire evidence and after giving due weight to the opinions
of the Sessions Judge and the jury come to our own conclusion.
His contention was that if on a consideration of all the evidence
we differed {from the opinion of the jary we were bound to
acquit the accused. There is & contliet of decisions as to the
exact functions of a Court to which reference under section 307
has been made.

In Emperor v. Chellun(l) it would appear that the Court
was of opinion that this Court should arrive at its own judg-
ment after giving due weight to the views taken by the
Judge and the jury as to the guilt or innocence of the accuged.,
This decision really goes little further than the words of the
section itself, a major portion of the judgment being devoted to
a consideration of the meaning of the word “opinion ”. In
Public Prosecutor v. Abdul Hameed(2) it was observed at page
587, As far as the case of the eight persons found guilty by
the jury is concerned, the cffect of the reference iy to open
up the whole case and to render it our duty to consider whether
the evidence against each is suflicient to justify a convietion for
all or any of the offences charged ”; but it appears that the
learned Judges held that there had heen misdirection and
material irvegularity in the procedure. Neither of these cases
‘therefore is really anthority for the later decision in In e
Nonnikudumban(3), where a Bench of this Court consisting
of Scuwang, C.J., and WarLacE, J., seems to consider that a
reference under section 307 re-opened the case entirely. Scuwazg,
C.J., observed :

I think the resultis that this Court, when faced with that
duty, had to make up its own mind realizing, of course, that it
has a disadvantage in not having seen the witnesses, but has a
freer hand than the Court of Appeal generally has ; and I think
that if the Court comes to the conclusion on that evidence that
it should not convict if the case came before it in the capacity

(1) (1906) I.L.R., 29 Mad., 01. (2) (1913) LL.R., 86 Mad., 585,
; (3) (1923) 45 M.L.J., 406,
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of a trying Judge, and in arriving at that conclusion it must
give due weight to the fact that other persons have taken other
views and have seen the witnesses ; in such a case it is the duty
of this Court to acquit the prisomer. ”

WALLACE, d., remarks, that in the case of a reference under
section 807 °“ the question whether the verdict in the cage is to
he for acquittal or for conviction is entirely open to the High
Court, and left open toit to'decide after considering the evidence
and the opinions of the Judge and the jury. The Court is
bound in no way by these opinions, any more than a Judge
trying a case with assessors, though he must give due weight
to the opinion of the assessors, is bound to follow their opinion.
I think we are ag a Court bound to decide for ourselves whether
the evidence on which the jury based their verdiet of “ guilty ™
is in our eyes sufficient to justify such a verdict.” From these
two judgments it would appear that the learned Judges thoughs
that the case was re-opened and that no particular weight should
be attached to the verdict of the jury. A different view has
prevailed in Celeutta and in Emperor v. Golam Kader(1),
Greaves, ., held that a verdict of the jury could only be set
aside if it is such that the Court iy constrained to feel that no
reasonable man could have come to that verdict. Again in
Emyperor v. Dhananjoy Raha(2), the prior decisions on the
point were refuted and it is observed :

“But the trend of judicial opinion has heen in favour
of preference of the unanimous verdict of juries on whom the
duty is imposed by section 299 to decide which view of the
facts is true,” and again :

“As we have said, the view propounded in the case of
Queen v. Sham Bagdi(3) still holds the ground, namely, that
this Court should not interfere with an unanimous verdict of the
jury unless we can say decidedly that we think that it is clearly
wrong.”

This view was upheld in Bmperor v. Har Mohan Das(4),
which appears to be the latest case in that Court and
Greaves, J.’s judgment is cited and approved, although in
Mamat Ali v. Emperor(5), MooxErigx, J., who was a party to
Emperor v. Dhananjoy Raha(2), seems to decide the cage on the

(1) (1924) 25 Crl. 1.7, 1284, (2) (1928) I.L.R., &1 Cale., 347,
(3) (1878) 13 BL.R, Appendix, 19, (4) (1927) LL.R., 54 Calo., 708,
‘ (5) (1926) 44 C.LJ,, 288,
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evidence without specifically coming to the conclusion that the
verdict was perverse. There are two recent unreported cases
of this Court, Reference No. 22 of 1924 and Reference No. 11
of 1925. In the former case Courrs TrorrEr, C.J., and
Mapmavar Namg, J., adopted the view in Emperor v. Golam
Kader(1) and chserved :

“In this country the jury System is part of the law of the
land dealing with cases which the legislature has enacted shall
be tried by jury. The country has taken that system for better
or for worse,” and on that ground adopted the view of the
Caleutta High Court. In the latter case Dgvaposs and
Warter, JJ., seem to have taken it ag settled that they counld
not interfere unless the verdict is a perverse ome. I myself
think that these latter views of this Court are in accordance with
the law. Section 307 (8) says:

“In dealing with the case so submitted the High Court may
exercise any of the powers which it may exercise on an appeal
and subject thereto it shall, after considering the entire evidence
and after giving due weight to the opinions of the Sessions
Judge and the jury, acquit or conviet L

The powers of an Appellate Court are defined in section 423
and clause (2) of that section is, “ Nothing herein contained
shall euthorize the Court to alter or reverse the verdiot of a
jury unless it is of opinion that such verdict is erroneous owing
to a misdirection by the Judge, or to a misunderstanding on the
part of the jury of the law as laid down by him.

It therefore seems doubtful to me whether this Court is
intended to be given greater powers under section 307, than it
would have in an appeal from the same trial. The jury are the
ultimate judges of fact and their opinion is entitled to the
utmost weight, and the mere fact that the trial Judgetakes a
ditferent view does not seriously detract from the weight of the
jury’s opinion. When section 807 says that due weight shall
be given to the opinions of the Sessions Judge and the jury, it
must be kept in mind that the opinion of the jury on a question
of fact is entitled to the very greatest weight. It therefore
geems to me that in a case of reference it is not within the
province of this Court to examine the evidence and decide for
itself whether in its opinion the evidence justifies the verdict
arrived at, but it should examine the evidence to see whether

(1) (1924) 25 Cxl. LJ., 1284
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upon that evidence the verdict is such as a reasonable man
could give. In view of the conflict of opinion on this point and
as references are constantly being made it seems desirable to
refer the matter for the opinion of a Full Bench.

VWe therefore refer this case for opinion as to whether the
view expressed in In ve Nunnikudumban(l) or the view expressed
in Reference No. 22 of 1924 is the correct one.

Mavmravay Nam, J—T agree. In deciding the cage referred
to the High Coeurt under section 307 of the Code of Criminal
Procedure, I think the trend of opinion in this Court hag been
not to interfere with the verdict of the jury unless it is- clearly
and manifestly wrong. As early as 1884 (see 2 Weir, page 589)
this Court stated that  upon the decirions of this and other
Higlh Courts, we ought not to interfere upon any mere prepon-
derance of evidence, or unless we are satisfied beyond reasonable
doubt that the verdiet is so distinetly ugainst the evidence that
it may be termed a perverse verdict.” This principle was cited
with approval and the case was followed in Criminal Appeal
No. £70 of 1892 (see 2 Weir, page 390). Iu Reference No. 12
of 1925 referred to him owing to a difference of opinion between
two leaaned Judges, Seexcrr, J., after referring to [n re
Nunnikudumban(l) in support of the position that a duty was
cast upon the High Court of examining the entire evidence and
coming tu a conelusion as fo the effect of that evidence whilst
oiving due weight to the opinion of the Judge and the jury,
stated that © ordinarily the High Court will not interfere with
the verdiet of the jury unless it is clearly and manifestly wrong
and that this is the expression used in Queen-Emypress v. Mania
Dayal(2), as to the condition that would justify the High Court
convigting an accused who has not been found guilty by the
jury or uequitting a person who has been found guilty by the
jury.” Apparently the learned Judge was not prepared to
follow In re Nonmnikudumban(l) to its fullest extent. In
the case before us we are asked to interfere on the ground
that the preponderance of evidence and the probabilities are in
favour of the view taken by the Sessions J udge. The
ground urged is supported by In re Namnikudumban(l), but is
clearly opposed to the principle laid down in the earlier cases
and given effect to In the recent decisions of this Court. In
Reference No. 22 of 1924 this Court has expressed the view

(1) (1928) 45 M.L.J., 406. (2) (1886) I.L.R., 10 Bom,, 497,
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that we can only set aside the verdict of a jury “if the verdict
is sush that the Court is constrained to feel that no reusonable
man can come to such a verdict.”

Though the whole case referred is left open for consideration
by the High Court under section 807 of the Code of Criminal
Procedure, I think that in giving due weight to the opinion of
the jury, that opinion should not be interfered with unless it is
clearly and manifestly wrong. I agree for the reasons given by
my learned brother that the question proposed by him may be
referred to a Full Bench.

Ox 1015 RurereNcE—

Public Prosecutor for the Crown.—Section 307 of the Criminal
Procedure Code has to be read with section 423 (22). The view
that hag the greater support is that the verdiet of the jury
should net be interfered with except in cases of perversity.
This view has prevailed for o long time. See Queen v. Wuzir
Mundul{1). The jury are appointed to deal with questions of
fact.  The power of the High Court to set ugide the verdict of
the jury cannot be denied ; The Empress v. Mukhun Kumar(2).
The test is that laid down in Solomon v. Bitton(3), * whether
the verdict was such as reasonable men ought to have given,
and not npon whether the learned Judge who tried the action
was dissatisfied or nmot with the verdict.” That principle has
heen recoguized as a guide in the Indian High Courts, Reg v.
Ehanderav Bafirav(4). There are some decisions indicating
that on a reference the High Court is to form its own opinion
on the evidence. T submit that this Court should adopt a
middle course and decide in each case what it would do, giving
heavier weight to the view of the jury. See Emperor v. Hur
Mohan Das(h), Emperor v. Dhananjoy Raha(6).

K. Kuttikrishna Menon for accused.—The section says
weight ought to be given to the opinion of the Judge also. There
isno warrant in the statute for the contention that the opinion of
the jury should he preferred to that of the Judge. The kenefitof
the doubt should be given to the accused. In Emperor v. Chel-
lun(7) the High Court was held free to come to its own conclu-
sion on the evidence. The effect of a reference was to open

(1) (1876) 25 W.R. (Orl), 25. (2) (1877) 1 C.L.R., 275.
(8) (1881) 8 Q.B.D,, 176. (4) (1875) I.L.R., 1 Bom., 10.

(5) (1927) LLR., 54 Calc., 708,  (8) (1928) L.L.R., 5 Calc., 847,
(7) (1906) LL.R., 20 Mad,, 91.

VEERAPPA
GOUNDAN,
In re,



VEERATPA
Gorxpay,
Tn re,

Coorrs
Trorres, CJ,

962 THE INDIAN LAW REPORTS ([VOL LI

up the whole case, Pudlic Prosecutor v. Abdul Hameed(1).
Without considering the entire evidence the High Court would
not he in o position to give due weight to the opinions of the
Judge and the jury, Emperor v. Lyall(2). In Emperor v.
Yukub(8) the High Court on o reference went into a considera-
tion of the entire circumstances.

OPINION.

Couvrrs Trorrer, C.J.—The Code of Criminal Proce-
dure, 1898, is quite definite as to the position of the
verdict of a jury in the case of an appeal from the verdict
of a jury, which is dealt with in Chapter XXXI. By
gection 418 it is enacted that *“ An appeal may lie on a
matter of fact as well as a matter of law, except when
the trial was by jury in which case the appeal shall lie on
s matter of law only.” And the same view is emphasized
by section 428 (2): *“Nothing herein contained shall
authorize the Court to alter or reverse the verdict of a
jury, unless it is of opinion that such verdict is erro-
peous owing to a misdirection by the Judge, or to a
misunderstanding on the part of the jury of the law as
laid down by him.”

The inference is that the draftsman of the Indian
Statute was familiar with the English law as laid down
in Solomon v. Bitton(4) and so far as concerned appeals
meant to enact that state of things for India. It may
be useful to examine that decision in reference to the
state of the law as it then stcod. Before the Judicature
Act, applications for a new trial on the ground that
the verdict of the jury was against the weight of the
evidence came before a tribunal whose decision was
final unless an appeal was taken to the House of Lords,
and that tribunal almost invariably had as one of its

(1) (1918) LL.R,, 36 Mad,, 585.  (2) (1901) LL.R., 29 Cale., 128.
(3) {1926) 30 C.W.K., 859. (4) 1881) 8 Q.B.D.,, 176,
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members the Judge who had presided ab the trial. If he versares
was ‘¢ dissatisfied with the verdict of the jury,” ie., did G”ﬁ‘,‘?“
not agree with it, he communicated that to his brother gogms
Judges and it is obvious from the reports of the day that T*™=® O
that view of the trial Judge carried great weight with

the Judges who sat with him. In 1881, when Solomon v.
Bitton(1) was decided, the position was that applications

for a new trial came in the first instance before a Divi-

sional Court, one of whose members might he the trial

Judge, who could express dissatisfaction with the verdict

of the jury and communicate that opinion to his col-
leagues. But an appeal lay to the newly constituted

Court of Appeal, which ez hypothesi could not have the

trial Judge as one of its members—except of course by

the accident of an intervening promotion.  Solomon v.
Bitton(1l) was tried by Linprry, J., as he then was; the

jury returned a verdict for the plaintiff, and the appli-

cation for a new trial came before a Divisional Court of

three Judges, of whom Linprry, J., was one. He ex-
pressed himself as dissatisfied with the verdict; and on

that, among other grounds, a new trial was ordered. The
plaintiff appealed against that decision to the Court of
Appeal, and the case came before JEsser, M.R., Brerr,

and Corrox, L., JJ., none of whom had had any connexion

with the trial. They laid down the rule in these words:

“The rale on which & new trial should be granted
on the ground that the verdict was unsatisfactory as
being against the weight of evidence, ought not to
depend on the guestion whether the learned Judge who
tried the action was or was not dissatisfied with the
verdict, or whether he would have come to the same
conclusion as the jury, but whether the verdict was
such ag reasonable men ought to have come to.”

(1) (181) 8 Q.B.D., 176.
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That pronouncement, made 48 years ago, has never
been questioned in England, and is enshrined in an even
more definite form in the Indian Statute, so far as
appeals are concerned. Later judicial pronouncements
have usually preferred the negative to the positive way
of putting it, having regard to the fact that the onus
lies upon the party who contends that the verdict of the
jury should be set aside; and the task laid upon bim is
commonly defined as heing to show ¢ that the verdict

as snch a3 no reasonable men could have come to.”
Tp to 1909 the English authorities, of course, relate to
verdicts in eivil cases. Appeals on the facts arve now
possible 1 Hungland in eriminal cases at the instance of
the accused, subject to certain safegunards. Itis enacted
by section 3 of 7 Edw. VII, e. 23.

“ A person convicted of an indictment may appeal
undev this Act to the Court of Criminal Appeal .
() with the leave of the Court of Criminal Appeal
or upon the certificate of the Judge who tried him that
it is a fit case for appeal against his couviction on any
ground of appeal which involves a question of fact
alone . . .7

The HEnglish decisions on this section are thus sum-
marized in the last edition of Archboid at page 337 and T
have satisfied myself that the summary is accurate.

Ferdict against the weight of evidence.

“In order to succeed on this ground it is necessary to
show that the verdict is unreasonable or cannot be supported
having regard to the evidence. It is not sufficient to show
merely that the case against the appellant was a very weak
one; . . . morisitenough that the members of the Court
of Oriminal Appeal feel some doubt as to the correctness of the
verdict . . . nor that the Judge of the Court of trial has
given a certificate on that ground.”
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But the Indian Act has provided for another con-
tingency than that of appeal. It gives power to the
Sessions Judge to send up a case suo mofu to the High
Court in certain circumstances. Those circumstances
are defined in section 807 (i) and are that the Judge
should (¢) disagree with the verdict of the jurors or the
majority of the jurors and (b) be clearly of opinion that
it is necessary for the ends of justice to submib the case.
That seems to indicate that something more should be
in the Judge’s mind than a mere disagresment with the
jury, or a mere feeling that he would himself have come
to a different conclusion. That something more must be
a conclusion that the verdict was one which reasonable
men could not have arrived at on the evidence before
them.

That being the duty of the Sessions Judge, we have
to look at sub-section 3 to ascertain what is the duty of
the High Court. The daty is there defined as follows :—
“It (i.e, the High Court), shail, after considering
the entire evidence and after giving due weight to the
opinions of the Sessions Judge and the jury, acquit or
convict the accused.” The wording of the sub-section
is most unfortunate: it appears on the face of it to
leave open the very guestion which has now arisen for
our decigion, and to leave us without real guidance upon
ib. Are we to take it that when the Sessions Judge
submits such a case to the High Court, the whole
matter is re-opened, and that we ave {o try the case as if
there had been no trial at the sessions at all, or are we
to have regard to the principle that the verdict of
a jury shall not be upset unless in the opinion of the
High Court it is unreasonable, and involves a mis.
carriage of justice? A Bench of this Court consisting
of Sir Warrer Scawass, C.J., and WaLLicE, 4., took the
former view, following some earlier authorities in the
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Court. The Caleutta High Court bas preponderantly
inclined to the latter view. On a direction *to give
due weight to the opinions of the Sessions Judge
and the jury " when those opinions are in conflict, it is
easy to urge that, as they cancel one another, the High
Court must go into the matter de novo ; and the use of
an imponderable adjective like *“ due ” deprives us of an
assistance which I feel that the statute should have
given us.

As has already been said, it must be supposed that
the submission by the Judge involves that in his
opinion the verdict of the jury was perverse or
unreasonable or altogether against the weight of
the evidence—whichever phrase be preferred, When
the case comes up to the High Court, it seems to
us that we can and should, without shirking any
duty imposed upon us by the statute, confine ourselves
to the question: “ Was the Judge’s view of the verdict
justified by the evidence ?” and if we think it was not,
to confirm the verdict of the jury. The jury is clearly
made primarily the tribunal to find the facts; and
when they have found them in one direction or the
other, it i3 not for us to interfere unless the verdict is
unreagonable. Assuming that Sessions Judges do not
act under section 307 unless that is their view of
the verdict in question (and they olearly ought not
to act unless it i3 their view), we think that the daty
of the High Court is discharged when it expresses
its agreement or disagreement with that view of
the Sessions Judge. In this case we think that the
Divisional Bench was quite entitled to take the view (as
ib obviougly did) that there was no sufficient material
before it to conclude that the learned Sessions Judge
was justified in so regarding this verdict and we remit
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the case to the Divisional Bench with this expression vesraees
. GoUNDAN,
of our opinion. In re.

[ Fd. .—The decision of Sir Warrer ScEwask, C.J., cooms
and Warraos, J., in Reference No. 5 of 1923 (Zn re Trorres, O.J.
Nonnifudumban (1923) 45 M.L.J., 406) must be regarded

as overruled by this decision,]
B.C.S.

APPELLATE CRIMINAL—FULI: BENCH.

Before Mr, Justice Ramesawm, Myr. Justice Waller
and Mr. Justice Jackson.
THIMMAPPA axp BLEVEN 01HERS (ACOUSED), 1924,

" April 25
PEriTIOoNERS, o

.

THIMMAPPA (Comeraiwant), REsponpENT.*

Criminal Procedure Code (V of 1898 as amended by Act
of 1923), sec. 162 (1)—"“ Any such statement,” whether
inclusive of oral statements.

The words “any such statement * in the first paragraph of
clause (1) of section 162, Criminal Procedure Code, cover not
only written statements, but oral statements as well.

King-Emperor v. Maung The Din, (1926) L.L.R., 4 Rang., 72
(F.B.), followed and Venkatasubbial v. King-Emperor, (1925)
I.L.R., 48 Mad., 640, overruled.

PatiTion under sections 438 and 439 of the Code of
Criminal Procedure (V of 1898) praying the High Court
to revise the conviction and sentence of the Court of
Session of Anantapnr Division, dated 29th September
1927 and made in Criminal Appeal No. 19 of 1927 pre-
ferred against the judgment in C.C. No. 18 of 1927,

# Oriminal Revision Oase No. 821 of 1997,
Criminal Revision Petition No, 731 of 1927.



