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a; 1 and a sim ilar s. 3. I t  repeals tlia Code o f 1877 w ith respect 
to  the whole of B ritish  In d ia  including the scheduled districts, 
aud  it contains a  sim ilar provision th a t  the  A c t itself, the Code 
o f 1882, ia to  l e  taken as su b stitu ted  iu  the  place o f  A c t V I I I  of 
1859 aud  A c t X  of 1877, iu  an y  A ct, regulation  or notification,

W e m ust, therefore, again  go back to the notification of 1867', 
strike ou t of it w hat the A ct of 1877 b ad  in serted , aud insert iu 
its place tlie A ct of 1882.

The effect is thnt tbe A ot o f 1882 is now in  force in tbe 
Sonthal P ergunnahs subject to tbe qualification contained in the 
notification.

Then there rem ains a second question. I t  is said that even 
supposing tlmt an  appeal lies under tlie  p resen t law  from the 
Soutbal Pergunnahs, still tho value o f th is appeal is too low to 
allow th is C ourt to en terta in  ib. ¥ o  th ink  tb a t is  no t a  correct 
construction of the law. The question  depends upon s. 2 of Act 
X X X V II  of 1855. T h at scction Bays : <e AU civil su its  in  which the 
m atter iu  dispute shall exceed tbe value of R s. 1,000 shall 
be tried  and determ ined according to  tbe general laws and 
reg u la tio n s/1 By tlmfc section tbe question is m ade to  depend on the 
value o f tbe suit, u o t on the value o f the  appeal. Inasmuch 
ns the suit in th is case is over lls. 1,000 in value, although 
tbe  value o f tbe appeal is less, there is au  appeal.

[Tbe learned Ju d g e  then proceeded to  give a  decision on the 
m erits, and dismissed the appeal w ith costs.]

Appeal dismissed.

Before M r. Justice Tottenham and M r. Justice N orris.

BEIlAItY L O L L  DOSS and othees (Djsuendants) v . TEJ NARAIN
(PlAINl'IFF).*

JBond, Suit on a— Penalty— Liqu idated  damages—Evidence— Oral JSvidenoe 
■when admissible to sh(m) intention o f  parties to treat a  clause in a bond 
as penal.

Where a document contains covenants for tlio performance of several 
tilings, and thon one largo sum is stated to be payable in tlio event -qf'a 

broach, sucli sum must bo oonsidored a penalty; bnt wlien it is afirMtl

Appeal from Original Decreo No. 202 of 1882 against, the dooroe of 
Moulvio Hafiz Abdpnl Kariim, Klinn Bahadoor, I'irst Subordinate Judge of

BliaugulpoVe, doted tb o  S l s t  o f M ay 1882.
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that if  a party do or refrain from doing any particular tiling, a certain sum 1884
shall be paid by him, then tlie  sum  stated may he treated as liquidated behaily—
damages. Loli. Dors

A. bond for Rs. 20,000, which provided for payment of interest a t tbe j^ 'eaiw

rate o f  Re. 1-4 per cent, per month, contained the following clause : “ W o  
hereby promise and gire in w riting that wo shall pay year b y  year a  sum
of Ha- 3,000 on account o f  tho'infceresfc............And in ease of our failing to
pay year b y  year the said sum of R s. 3,000, th e same shall bo considered 
as principal and thereon interest shall ran also at the rate o f Ro. 1-4 per 
cent, per m onth.”

And in a suit on suoh bond the defendant sought to adduce evidence to  
show that after the exeoution of the bond the plaintiff stated that the 
clause was intended to operate ns a  penal clause, and that the conditions 
therein would not be enforced.

j2 eld, that the olause was not penal, but in  tho nature of an agreement to 
pay liquidated damages, aud tlmt tbe plaintiff waa. entitled to a decree for 
the amount due in the bond w ith  interest as agreed upon. 

ffelcl, also, that the evidence tendered was uot admissible.
Baksu LaTcsIman v, G ovinda K a n ji (1) and Hem Chunder Soar v. K a lly  

Ghttrn D ass  (2) approved and distinguished.
T h e  plaintiff b rough t th is  su it  to recover tlie sum  o f  Ra. 20,000 

■witb in terest due on a  bond , dated  the  30 th  J u n e  187<L.
The bond provided for the p ay m en t o f in te re st a t  the ra te  of 

Re. 1-4 p e r cent, per m outh , or Rs. 3 ,000 per year, y ea r b y  y ea r, 
the principal to be  repaid  in  the m onth  o f B hadro  1285 (A u g u st—
Septem ber 1 8 7 8 ); th a t  in  case of th e ir  fa iling  to p ay  th e  said  
sum  of R s, 3,000  y ea r b y  year the sam e was to  be considered.as 
principal, and in te re s t w as to  ru n  th e reo n  a t  the sam e ra te  o f 
E s. 1-4 p e r cen t, per m onth  ; and  th a t  in  the event o f  the  y e a rly  
interest n o t b e iu g  paid when due, th e  plaintiff was to  be a t  
liberty  to  recover the  sam e by  suit. T he bond fu rth e r m ortgaged  
a 2 -anna share in  a  ce rta in  ta lu q  b y  w ay of se c u rity  for the 
repaym ent of th e  loan, a n d  contained clauses providing for tlie n o n - 
ftlienatiou o f the  taluq, &o., u n til the plaintiffs sbould be repaid.

T he defendants p leaded th a t  th e  agreem ent to pay Jls. 3,000 
year by year, aud in  tlie ev en t of n o n -p ay m en t thereo f th a t the 
same should be treated  as principal an d  in te re st paid thereon , was 
in  the n a tu re  o f a p en a lty  an d  oould n o t be enforced, and  th e y  
also set up a  contem poraneous o ra l ag reem en t by whioh tho  
plaintiff undertook th a t th is  clause should, n o t be euforcod.

(1), I . L. 11., 4 Bom. 6 0 4  (2) I. L . R., fl Calc.. 528,
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1831 T hey also contended tlia^  inasm uch  as tbo p la in tiff was a t 
BkiiTm liberty  to  recover th a  am o u n t of in tere st d u e  each  y ea r b y  

L o l l  d o s s  s u j fcj ^e w a g  u o t  en titled  to com pound in te re s t  thereon, and  th a t 
T b j  n a h a i n .  as tlio ra te  of in tere st was ex o rb itan t, h e  should  on ly  be allowed 

the  C o u rt ra te  o f 6 per cent, on tho priuoipal from  tbo duto ou 
■which i t  became due and repayab le.

T hey  fu rther pleadod a  p ay m o n t of R s. 10,000 in  respect of 
the  principal due on  tho bond  for w hich tho p la iu tiff h ad  made 
no allowance.

T be lower C ourt gave the  p la in tiff  a  decree, bolding th a t tbo 
ag reem en t was no t a penal one, a n d  th a t  tlio defondauta could 
nob he allowed to  g ive  evidence o f  tho oral ag roem ont for tho 
purpose of vary ing  th e  term s of th e  bond  u n d e r s. 02 of the 
In d ian  Evidence A ct. Tbe C o u rt also fonud  th a t  the paym en t 
alleged by  the  defendants had  n o t beon mndo in  respect of this 
deb t b u t  in  respoct of a to ta lly  d ifferen t bond d e b t ; and, holding 
tb a t tho  plain tiff waa en titled  to th e  com pound in te re st claimcdj 
gave h im  a  decree for n sm aller am o u n t than  he claim ed, ou the 
g round  th a t  the com pound in te re s t had  nob been  calculated in 
th e  proper m anner.

A g a in s t th a t  decree the  defendan ts now  appealed  to th e  H ig h  
C ourt.

M r. 2i. E . Twidale for the appellan t.

Baboo Mohesh Cliunder Chowdhry and Buboo Juffffut Chunder 
B anerjee  for tho respondent.

The ju d g m en t o f the  H igh  C o u rt ( T o t t e n h a m  and  NoRRIS, J J , )  
waa delivered by

Tottenham , J .— This is an  appeal from  a  decision o f the 
Subord inate  Ju d g e  o f B haugulpore. Tw o p o in ts  havo boon raised, 
by tho learned pleader fo r tho ap p e llan t in  su p p o rt o f  tbo appeal. 
T he first point is th a t, npon a  tru e  co n stru c tio n  of tbo bond, the 
clause s tip u la tin g  for tbo pay m en t o f  in te re s t a t  15 per cen t, per 
anuu tn  upon  unpaid  in te rest should have boon construed  us a  penalty  
clause aud no t as a clause e n titlin g  the  p la in tiff to such in tere st aa 
liqu idated  dam ages. Tho words o f tho bond are  as follows s In  case- 
of o u r fa iling  to pay  y e a r  b y  y ea r the said su m  o f R s . '3 ,000 the  
sam e shall bo considered ns p rincipa l, aud thereon in te re s t shall run
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also a t  th e  ra te  o f R e. 1-4* per cent, per m onth .”  H o d o u b t nt ,T8S-i
times some difficulty arises in  deciding whether the sum named iu behatcy

a  contract to be paid upon a  breach is a penalty  or liquidated L o ll Doss
damages. B u t we do not think there is any difficulty in this case. Tdj Naeais.
The law  upon the  co nstruc tion  o f con tracts in  th is  respect is  thus
la id  down iu  Chi tty  on C on tracts , 7th  edition, p. 782 j tC Ifc has been.
said  to  be very  difficult to la y  down any  general princip le  in  cases
o f  th is  k ind , b u t  still there is one which m ay be safely  s ta ted ,
viz., th a t  w here artic les con ta in  covenants for th e  perform ance
o f several th ings, and th en  one la rg e  sum  is s ta te d  a t  the en d  to
be paid upon breach o f perform ance, th a t  m u st be considered as a
pen a lty  ; b u t wliere it  is ag reed  th a t  if  a p a rty  do (o r as in  th is case
re fra in  from do ing) such a p a r tic u la r  th ing , such a sum  shall be
paid  b y  him  th en  th e  sum  s ta ted  m ay  be  tre a ted  aa liquidated
dnm agea.”  The ru le  is s ta ted  in  the  words used b y  H ea th , J .,
in  Astley v. Weldon (1 ) ; and th a t case was B aid  b y  Tm dal, 0 . J . ,  in
Kemble v. Farren (2) u to  be decided on a. clear and in te llig ib le
p rin c ip le” ; and in  Sparrow  v . Paris (3) B ram w ell, B ., in  g iv in g  th e
ju d g m e n t of the C o u rt of E xchequer, s a y s : “  I t  is a  sum  payable in
one event, i t  is  n o t a  sum  to secure the perform ance of several
m a tte rs  j th is ia  th e  d is tin c tio n  upon which th e  question  tu rn s , the
nam es the  parties- give,, th e  m oney, pena lty  o r liqu ida ted  dam ages
ave im m aterial. I n  th is ease  the  p ay m en t to  be m ade, depends
upon the  happening  o f  one ev e n t only, via., th e  non-paym ent o f
Rs. 3,000 aa in te re s t a t th e  end o f the c u r re n t y e a r  in  “whioh1
such in te re st should have been paid. We are  therefore o f opinion,
th a t  M r. T w idale’s f irs t p o in t fails,

T he second po in t u rged  was th a t  the S ubord inate  Ju d g e  was 
w rong  in refusing  to  receive parol evidence ten d ered  by  the defen
d an ts  to show th a t  afte r the execution o f the bond th e  p lain tiff s ta ted  
th a t  the  clause in  question was in tended  to  opei’ate as a p e n a lty  
olause, and  th a t  th e  conditions there in  con tained  w ould not be 
enforced. In  su p p o rt of th is  contention we w ere referred  to  two 
cases, viz. Bahsu Lahhman  v . Govinda K anji (4) and Hem
Chunder Boor v. K ally Ghurn Das (5). I f  we m ay say so, we

(1) 2  B. & P ., 3 4 9 . (4) I .  L. R,, 4  B o m .,*594.
(2) 6 Bing., 141. (6) I. L. 9 Calc., 528.
(3) 7 H, & N ., 6 9 4



768 THE INDIAN LAW KEPOllTS. [VOL. X.

1884 onUraly concur in  those docisions ; indeed, tho lum inous and able 
UBHAuy judgm ent of MelviH, J .,  in  the Bombay case oaunot b u t  commend 

Loli^Doss itself to the m ind of every law yer. B u t wo are of opinion that 
T jsj NARA.nr. the priuciple upou which those cases were deeidod is not applica

ble to tho present oase. B ut suppose it is, ough t it to bo applied iu 
th is caao ? W e think not. M elvill, J . ,  ia  Balcsu Lahshman v. 
G ovinda K a n ji  says: Tlio rulo, which on a  consideration o f the 
whole m at tor, appears to me m ost consonant, both to the s ta tu te  law 
and to equity and justice, is thia, nam ely, that a p a r ty , whether 
phiintiff or defendant, who sets up a contemporaneous onil sigree- 
inont, as showing* th a t nu up pare ut sale was really a m ortgage, 
shall not be permitted to s ta r t his ease by  offering diroot parol 
evidence of such oral ag reem ent; b u t if  i t  appear clearly and 
lunuisfokeably (Vo 111 tho conduct of tho parties tha t tho transac
tion has boon treated by them as a m ortgage, the C ourt will give 
effect to i t  as a m ortgage aud not as a sa le ; and, thereupon, if i t  
be necessary to ascertain w hat vvero the term s of tlio m ortgage, 
the C ourt will, for th a t  purpose, allow parol evidence to  bo given 
of the original oral agreemont.”  Now, i f  we apply th is  rule, i t  is 
impossible to say th a t it appears clearly aud unm istakeably from 
th e  conduct of tbe parties th a t tho clause in question has been 
treated as a penalty  clause, “  the Court, therefore, will n o t give 
effect to i t  as a penalty c lau se /' aud will no t therefore adm it parol 
evidence of an alleged oral agreem ent th a t it  was to be treated  aa 
such. * M r. Twidalo urged th a t tho fact o f tho plaintiff's nbatuiu- 
ing  from siting for tho in terest of oach y ea r ns it  became duo was 
evidence of tho intention of tho  parties to trea t tho clause as a  
penally clause. W o are unablo to agree with h im ; if i t  is evidence 
of any th ing, wo think it is ovidunco of a contrary  in ten tio n . I n  
our judgm ent the second point fails, aud wo think (lu's appeal 
m ust bo dismissed with costs,

Appeal dismissed,


