764 THE INDIAN LAW REPORTS, [VOL. X,

1684 i 1 and a similar 8. 8. It repenls the Code of 1877 with respeet:
“Somsorr 1o the whole of British India including the schedualed distriets,
R"Y and it contains a gimilar provision that the Act itself, the Cude
Gowysit Pro- of 1882, is to e taken as substituted in the place of Act VIII of
BAD MsRER. 1859 and Act X of 1877, in any Act, regulation or notification,
We must, thercfore, agnin go hack to the notification of 1867,
strike out of it what the Act of 1877 had inserted, and inserf in
its place the Act of 1882.
The effect is that the Aot of 1882 is now in foree in the
Sonthal Pergunnahs subject to the qualificalion contained in the
notification,
Then there remains a second question. It is said that even
supposing that an appeal lics under the present law from the
Sontbal Pergunnabs, still the value of this appeal is too low to
allow this Court to entertainit., 'Wo think that is not a correct
construetion of thelaw. The question deponds wpon s. 2 of Act
XXXVIIof 1855, Thatscotion says : ¢ All civil suits in which the
matter in dispute shall exceed the wvalue of Ms. 1,000 shall
be tried and determined according to the general laws and
regulations.” By that section the question is made to depend on the
value of the suit, not on the value of the appeal, Inasmuch
ns the suit in this case is ovor Rs. 1,000 in value, although
the value of the appeal is less, there is an appeal.
[The learned Judge ihen proceeded to give a decigion on the
merits, and dismissed the appeal with costs.] }
Appeal dismissed,

Before My, Juslice Tottenham and My, Justice Noryis.

1884 BEHARY LOLL DOSS sxp ormers (Drvexnpants) o TEJ NARAIN
May 20 (Prarnmars)®

Bond, Suit on a—Penalty— Liquidated damagos—ITgvidence—~ Oral Huidencé
when admissible 1o show inlention of pavties to treat a olause in o bond
a8 penal.

Where o documont contains covenants for the performance of several
things, and thon one large sum is stated to be payuble in the ovenofa
oronch, such sum must be eonmdorod a penalty; but when it is’ mreeﬂ

Appen] from Original Deereo No. 202 of 1882 against, the. decroe.of

Moulvie Hafiz Abdpol Karim, Khan Brhadoor, First Subordinate Judge ol
Bhaugulpore, dated the 818t of May 1882,
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’t‘lmli if a party do or refrain from doing any particular thing, a eertain sum 1884
shall be paid by him, then the sum stated may be treated as liquidated Y
damages. Lorn Doss

A bond for Rs. 20,000, which provided for payment of interest at the
rate of Re. 1-4 per cent. per month, eontained the following clazse : * We
hereby promise and give in writing that wo shall pay year by year a sum
of Rs. 8,000 on account of the internst.. .. . Andin case of our failing to
pay yeer by year the said sum of Rs. 3,000, the same sholl be congidered
s principal and thereon interest shall run also at the rate of Ro. 1-4 per

cent. per month.”
And in o suit on guch bond the defendantsought to adduce evidence to

ghow that after the exeoution of the bond the plaintiff stated that the
clause was intended to operate as a penal clause, and that the conditions
therein would not be enforced.

Heald, that the olause was not penal, bub in the nature of an agreement to
pay liguidated damages, and thab the plaintif was. entitled to o decree for:
the amount due in the bond with interest as agreed upon.

Held, also, that the evidence tendered was uot admissible.

Balsw Lakshman v, Goviade Kanji (1) and Hem Chunder Soor v, Kally
Churn Dass (2) approved and distinguished.

Tas plaintiff brought this suit to recover the sum of Ra. 20,000
with interest due on a bond, dated the 30th June 1874,

The bond provided for the payment of interest at the rate of
Re. 1-4 per cent. per month, or Rs. 3,000 per year, year by year,
the principal to be repaid in the month of Bhadro 1285 (Aungust—
September 1878); thatin case -of their failing to pay the said
sum of Re. 8,000 year by year the same was to be considered.as
principal, and interest was to run thereon at the same rate of
Re. 1-4 per cent. per month; and that in the event of the yearly
interest not being paid when due, the plaintiff was to be at
liberty to vecover the same by suit. The bond further mortgaged
a 2-nona share in n certain talug by way of security for the
repayment of the loan, and contained clauses providing for the non-
alienation of the talug, &e., until the plaintiffs should bs repnid.

The defendants plended that the agreement to pay Rs. 3,000
year by year, and in the event of non-pnyment thereof that the
same should be treated as principal and interest paid thereon, was
in the nature of a penalty and ocould not be enforced;, and they
also set up & contemporancous oral agreement Ly which the
plamtlﬁ' undertook that this clause shouli not e euforcod,

(1) I L. R, 4 Bom. 694,  (2) L. L. R, 9 Cale.. 628

™
TES NARAIN.
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They also contended thai, inasmuch as tho plaintiff was at
w  liberty to recover the amount of interest due each year by

Lot DOS gyit, he was not entitled to compound interost thereon, and that
TEr NARAIN, g the rate of interest wag exorbitunt, he should only be allowed

the Court rate of 6 per cent.on the prinocipal from the dato om
which it became due and repayable.

They further pleaded a paymont of Rs. 10,000 in respest of
the principal due on the bond for which the plaintiff had made
no allowance.

The lower Court gave the plaintiff a deeree, holding that the
agrecment was nobt a penal one, and thab the defondaunts eould
not be allowed to give evidence of the oral agroement for the
purpose of varying the terms of the boud under s. 92 of the
Indian Evidonce Act. The Court also found that the payment
alloged by the defendants had not beon made in respect of this
debt but in respoet of a totally different bond debt; and, holding
that tho plaintiff was entitled to the compound interest claimed,
gave him a decree for n smaller amount than he elaimed, oun the
ground that the compound interest had not besn ecaleulated i in
the proper manner.

Agninst that decree the defendants now appealed to the ngh
Conrt.

Mr. R. B, Twidale for the appellant.

Baboo Mohesh Chunder Chowdhry and Baboo Juggut Chunder
Banerjee for the respondent.

The judgment of the High Cowrt (Torrenmam and N ORRIS; JJ.)
was delivered by

Torrennas, J—This is an appeal from a decision of the
Subordinate Judge of Bhaugulpore. Two points havo boen raised.
by the learned pleader for tho appellunt in support of tho appeal.
The first point is that, upon a true construction of the bond, the
clause stipulating for tho payment of intorest at 15 per cent, -per’
annum upon uupaid interestshould have boon vonstrued ns apenalty
clanse and not ns a clause entitling the plaintiff to such interest ag -
liquidated damages, Tho words of tho bond ave as follows : In eneg’
of our fuiling to pay yeur by year the suid sum of Rs. 8,000 the’
same shall bo conmdcmd a8 principul, aud thereon interest glall run-
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also at the rate of Re. 1-4 per cent. per month.” No doubt at
times some dificulty avises in deciding whether the surx mamed in
n contract to be paid upon a breach is a penalty or liquidated
damages. But we do not think there is any diffienlty in this case.
The law upon the construction of contracts in this respeect is thus
laid down in Chitty on Contracts, 7th edition, p. 782 : * It has been
said to be very difficult to lay down any general principle in cases
of this kind, but still there is one which may be safely stated,
viz.,, that where articles contain covenants for the performance
of several things, and then one large sum is stated at the end to
be paid upon breach of performance, that must be considersd as a
penalty ; but where it is agreed that if a party do (or as in this case
refrain from doing) such a particular thing, such a sum shall be
paid by him then the sum stated may be treated as liguidated
damages.”” The rule is stated in the words used by Heath, J.,
in Astley v. Weldon (1); and that case was said by Tindal, 0.J., in
Kemble v, Farren (2)  to be decided on a clear and intelligible
principle *’; and in Sparrow v. Paris (8) Bramwell, B,, in giving the
judgment of the Court of Hxchequer, says: ““ It is a sum paynble in
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ene event, it is not a sum to secure the performance of several’

matters; this is the distinetion upon which the gquestion turns, the
names the parties give, the money, pemliy or liquidated damages
are immaterial. In this ease the payment to be made depends
upon the happening of one event only, vis., the non-payment of

Rs. 3,000 as interest at the end of the current year in"whichg

guch interest should have bheen paid. We are therefore of opinioir,
that Mr. Twidale’s first point fails, - '
The secend point urged swas that the Subordinate Judge was
wrong in refusing to receive parol evidence tendered by the defen-
dants to show that after the execution of the bond the plaintiff stated
" that the clause in question was intended to operate as a penalty
clause, and that the conditions therein contained would not be
enforced. In support of this contention we were referred to two
ocases, viz, Baksu Lakshman v. Govinda Kanji (4) and Hem
Chunder Soor v. Kally Churn Das (5). If we may say so, we
(1) 2 B. & P., 346. (4) I. L. R., 4 Bom.,"594.
(2) 6 Bing., 141, . (6) I. L, R., ¢ Cale., 528,
(3) 7 H, & N, 504. : :
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1884  ontirely coneur in those deeisions ; indeod, tho luminous and able

“Dmany  judgment of Melvill, J., in the Bombay case caunot but commond
LOLL Dos8 jtself to the mind of cvery lawyer. But wo are of opinion that
Lwy NAzATY, the principle wpon which those cases were decidod is not applica-
ble to tho presont onse. But suppose it is, onght it to be applied in
this onse ? Wae think not. Molvill, J., in Baksu Lakshman v.
Govinda Kanji says: Tho rule, which on a consideration of the
whole mattor, appoars to me most consonant, both fo the statute law
and to equity and justice, is this, namely, that a party, whother
plaintiff or defeudant, who sets up a contemporancous ornl agree-
mont, as showing that an apparent sale was really a morlgage,
shall not be permitied to start his ense by offering diveet parol
ovidence of such oral agreement; but if it appear elearly and
unmistakeably from tho conduct of the parlies that tho tronsac-
tion has beon trealod by them ng a mortgnge, the Court will give
effcot to it as a mortgage and not as a sale; and, thereupon, if it
bo necessary to ascortain what were the terms of the mortgage,
the Courty will, for that purpose, allow parol evidence to be given
of the original oral ngroemont,”” Now, if we apply this rule, it is
impossible to say that it appears clearly aud unmistakeably from
the conduct of the parties that the clause in qnestion has been
treated 18 a penalty clause, ¢ the Court, therofvre, will not give
effect to it as a penalty clause,’”” and will not therolore admit parol
evidence of an alleged oral agreement that it was to De treatod as
such, * Mr, Twidale nrged that tho fact of the plaintif’s abatain-
ing from suing for the intorest of oach year as it became duo was
ovidence of the intention of tho parties to treat tho clavsc as a
penalty clouse. Wo are unablo to agres with him; if it is evidence
of any thing, wo think it is evidenco of a coutrary intontion. In
onr judgment the socond point fails, aud wo think (his appsal
must bo dismissed with costs.

Appeal dismissed,



