
Shartba District Munsif has refused to take evidence merely be-
tj. cause lie thinks that certain facts are probable, we tbink

Salam. tbat this is certainly a material irregularity in tbe exercise 
of his jurisdiction. There are allegations in the respond
ent’s afRdavit to the effect that he was fraudulently 
kept out of knowledge of the proceedings in Court, and 
the question of whether substituted service was duly 
effected has not been tried by the District Munsif. We
must, therefore, set aside his order and remand the
petition to him for fresh disposal after admitting any 
eYideoce on this point which may be adduced and in 
the light of the above remarks.

Costs of this petition will abide the result.
E.E.
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Before Mr. Justice Demdoss and Mr. Justice Jachon.

1928, MACHAWJEEPJ AflMED ( D e f e n d a n t )_, P e t i t io n e r ,
March 14.

V.

K . G O Y IN D A  P R A B H U  (P laintipp), E espondent.*

Provincial Insolvency Ad  (7  of 1920), ss. *78 and 28 (2)— 
Adjudicdtion, not amiiUad— Suit hy a creditor agciinst 
insolvent in a Civil Court—Leave of insolvency Court 
obtained prior to suit—Limitation— Computation of time— 
Time during which insolvency proceedings are 'pending  ̂
whether can he deducted.

In computiDg the period of limitation for a suit or 
proceeding; the benefit of section 78 of the Provincial Insol- 
yency Act (Y of 1920), can be invoked by a party, who 
institutes the suit or proceeding in an ordinary Giyil Court

* Civil EeTieion Petition ' o, 8^3 of 1927,



against an insolvent^ only wliere tlie acljudioation lias been 
annulled. v.

Where, thereforej a creditoi'j liaving obtained tlie leave of palmiu, 
the InsolveBcy Coiiitj sued the insolvent in an ordinary Ciyil 
Court to recover a debt, the adjudication being in force, the 
former was not entitled ,̂ in compntiug the period of limitation 
for the sait, to exclude the time during which the insolyenoy 
proceedings were pending.

Petition imder Bection 25 of Act IX of 1887 praying 
the High Court to revise the decree of the Court of 
Subordinate Judge of South Malabar, in Small Cause 
Suit 1̂ 0. 732 of 1926.

The respondent sued, in the Sub-Court of South 
Malabar, the appellant, who had been adjudicated insol
vent, to recover a sum of money due on account of 
dealings between them from 16th November 1922 to 
16th August 1923, The order of adjudication as insol
vent was made by the District Muneif on 22nd February 
1924. The insolvent applied for his discharge whiob 
was refused, but no order of annulment was passed.
The respondent applied to the District Munsif’s Court 
for leave to bring this suit and leave was granted on 
22nd September 1926, and the present suit was instituted 
on 1 0 th January 1927. The appellant pleaded the bar 
of limitation. The lower Court held that the period 
between the claty of the adjudication alid the date when 
leave to sue was granted, should be deducted, that 
the suit was not barred by limitation, and decreed the 
suit in favour of the plaintiff. The defendant preferred 
this revision petition.

K. F. liamakfishnob Ayyar for petitioner.— During , the 
insolvency of a debtor, if a creditor wants to sue, he cannot 
have exemption of time, by applying for leave of Court to sue.
Section 78 of tlie Provincial Insolvency Act, 1920, does not apply 
to suits during the pendency of insolvency proceediijgs, thougli 
there may be no limitation after adjudication for claims made 
in insolvency pTooeedinga, if such claims were not barred at tii«
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Mac:!akjeehi of iLpplicatioii for iiisolvenoj; see Ramasa^mi Filial v.
T}, Govindasa?7ii 'Naickef[ 1 )j Sidliraj JBhojrctj v, AUi J3enzo7i,

nonxDA Bower v. Cketwynd{?>). Insolvency proceedings do not
amoimt to an injunction or stay of proceedings. After adjiidication 
and, before annulment, if ii creditor sues with leave of Court, lie 
cannot have exemption under section 15 of the Liniitation A ct.

E . KtUtihrishia Menon  for respondent.— Insolvency pro- 
ceeding’S save limitation. Adjudication order is an injunction. 
Section 78 of the Provincial Insolvency Act^ 1920^ shoivs that 
limitation ceascs co rrui from the deite of the order of adjudica
tion, The creditor cannot sue after the order of adjudication. 
Order of adjudication stays suits by creditors against the insol
v en t; See Mul Ohand v. lia,jdhaf[^^), 81icmmugam v. Moidinih).

The JUDGMENT of the Court was delivered by
,devjdoss,j. Deyadoss, J.—This is aii application to revise the 

decree of the SubordinateJudge ie Small Cause Suit 
No. 732 of 1926. I'be conteutiori for the petitioner is 
that the suit is barred by limitation and that section 
78 of the Provincial Insolvency Act does not apply 
to this case. The Subordinate Ju<[?ge lield that the 
suit was not barred inasmuch as the insolvency pro
ceedings were pending at the time of the suit. The 
question is whether a parson, who brings a suit 
against an insolvent during the pendency of the 
insolvency proceedingSj is entitled to the benefit of 
section 78. Section 78 says “  Where an order of adjudi
cation has beets annulled under this Act, in computing 
the. period oi limitation prescribed for any suit or 
appHcatiou for the execution of a decree (other than 
a suit or application'in respect of which the leave of the 
Court was obtained under sab-aection (2 ) of section 28), 
which might have been bi-ough t or made but for the 
making of an order of adjudication under this Act, 
the period from the date of the order of adjadication to

( I )  (1 9 1 9 ) I .L .E  , 42  Biad., 31 '-. ( :i)  (W 2 :i)  I..L.U , 47 B oui,, 2 U .
I,S) [19U-] a Ch., 68. (4i (1925) 23 All. L .J.,975.

(5) (1885) I.L .i!., 8 Mad., 229 (ii33).
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the date of the order of aunulment shall be excluded.” MAOH»sj«ia
A h m e d

The benefit of section 78 can only be invoked by a «•
Q oV 'IK D i

party who wants to proceed against the insolvent after piubhp. 
the adjudication has been annulled. It does not saj d K VAD O SS, J. 
anything about proceedings during the pendenoj of 
tne insolvency proceedings. Section 28 (2) of the Act 
says No creditor to whom the insolvent is indebted in 
respect of any debt provable under the Act shall during 
the pendency of the insolvency proceedings have any 
remedy against the property of the insolvent in respect 
of the debt or commence any suit or other legal proceed
ings, except with the leave of the Coui't a n d  on such 
terms as the Court may impose When a debtor is. 
adjudicated insol vent, the creditor is not entitled to 
proceed against him except with the leave of the Court.
This does not entitle the plaintiff to come years after the 
order of adjudication is >nade and file a suit against the 
insolvent in the ordinary Court and claim the benefit of 
section 78. So long as tlie insolvency proceedings are 
pending the period of limitation is suspended, provided 
the claim was not barred on the day of adjudication, and 
if the order of adjudication is annulled the right to 
proceed against the insolvent ŵ ould revive and the 
period during which the insolvency proceedings were 
pending would be excluded if the person wishes to 
proceed against the insolvent or his property. The 
case In rê  Bower v. Ohetwynd[\)  ̂ is a clear
authority for the position that a person who wants 
to sue in the ordinary Courts for relief against an 
insolvent c a n n o t  claim t h e  benefit of section 7 8 .  As 
observed by Channbll, J.,

a debt does not become barred hy lapse of tims if it was 
not so barred at the commeiicement of the baiikniptoyj and
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Machanjeeri £ can be no doubt, but tHa is only in the
A h m e d

V. bankTuptoy-
*PBYnHo. This decigion was followed in PillaiY>

D e ta t)o ? s, .T, ( r O ' y r n d a . s a m i  N a i G h e r { l ) .  The same yie'W was l i e l d  in 
iSidhraj Bhojraj v. Alii Haji(2).

We bold that tlie plaintiff is not entitled to exolade 
the time during wbicli insolvency proceedings were 
pending because they have not yet been annulled.

We allow the Civil Revision Petition with costs and 
at the same time allow the respondent to withdraw the 
suit with liberty to being a fresh suit if so advised.

K . R .

866 , THE 1NDIA151 LAW REPORTS [VOL. Li

APPELLATE CRIMINAL.

Before Mr. Justice Phillips and Mr. Justice 
Madhavan Nair.

1927, MARIDU GOPAYYA ( P e t i t i o n e e ) . *
November

39. Local Boards Act ( XIV of 1920) (Madras)^ sec. 221— A person 
erecting a pandal without ohtaining a, licence from a Union 
Board— Penalty imposed'-—I f  recoverable under sec. 221.

Where a person erected a pandal without applying for or 
obtaining a licence from the Criiioii Board, and the Board 
agreed to license th-} pindal o;ii pxymenl: of the usual/fee, the 
Board cannot move a Magistrate under section 221 of the Local 
Boards Act for the recovery of the same, as it could not be eaid 
to,be a licence fee within the meaning of the section.

Qmre ; Whether in a proper case under section 221 a 
defaulting party cannot by way of defence plead that no 
amount was due from him as he had not erected a pandal ?

(1) (H'i9) I.LJ., 42 Mad., 319, (2) (1923) f.L.B,., 47 Bom.,2M,
* Case referred No. 82 of 1027. ’


