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APPELLATE CIVIL.

Before Mr. Justice Phillips and Mr. Justice
Madhavan Navr.

SHARIBA BEEBY (RESPONDENT-PLAINTIFF), PEIITIONER,

19827,
November 15, N

ABDUL SALAM awp anorHer (PETITIONERS-DEFENDANTS

i awp 2), REsponpEwrs®

Indian Limitation Adct (7X of 1008), art. 164—Substituted
service, whether © due service  within article.

Substituted service nnder Order V, rule 20, Civil Procedure

Code is as effectual ag personal service and iy hence “ due
gervice 7 within article 104 of the Limitation Act; Doraiswams
Ayyar v. Bulasundaram Ayyar, (1920) 52 M.LJ, 477, and
Narasimha Chettiar v. Balakrishng Chetty, (1926) 52 M.1.J.,
512, followed. Vitta Venkatachalom v. Sivapuram Subbayya,
(1927) 54 M.L.J., 418, dissented from.
PrritioN under section 115 of Act V of 1908, and
section 107 of the Government of India Act, praying the
High Court to revige the order of the Court of the
District Munsif of Dindigul, dated 12th March 1927, in
I.A. No. 705 of 1926 in O.S. No, § of 1023,

The facts appear from the judgment.

N 8. Srinivasa Ayyar for petitioner.—The lower Court
has wrongly restored the cuse purely ona congideration of the
mevits of the case. Substituted service which wag effected in
this case is as good as personal service under Order V, rule 20,
Civil Procedure Code. It i3 “ due service ” within the meaning
of article 164 of the Limitation Act; see Doraiswami Ayyar v.
Balasundaram Ayyar(l), Narasimha Chettiar v. Balakrishno

Chetty(2). Vitta Venkatachalam v. Sivapuram Subbayya(3) is
wrong.

# (ivil Revision Petition No, 607 of 1937,
(1) {1920) 62 M.L.J., 477. (2) (1928) 62 M.L.J,, 512,
(3) (1927) 54 M.I..J., 448,
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K. G. Srimivasa Ayyar for respondent.—I rely on the last
quoted case for the position that substituted service is not due
service. Moreover, the question whether substituted service
was propetly effected or not has not been tried by the lower
Court,

JUDGMENT.

This is an application against an order restoring a
suit to file which had besen decreed ez parte. The
defendants are said to have been served by substituted
service, but they did not appear, and not until a year
after the date of the decree did they apply to set it aside.
The District Munsif hag merely found, because he thinks
that the defendants had a good defence to the suit,
that they could not have had notice and if they had been
properly served they would not have failed to appear,
and finding that they could not have been properly
served he restored the suit. If however substituted
service was effected under Order V, rule 20, such service
is as effectual as if it had been made on the defendant
personally and must be deemed to be due service within
the meaning of article 164 of the Limitation Act. This
view has been held in two previous cases, Doiaiswams
Ayyer v. Balasundaram Ayyar(1) and Narasimha Chettiar
v. Balakrishnae Chetiy(2), to the latter of which one of us
was a party. The contrary view was taken by SriNivasa
Avyaneawr, J., in Vitta Venlatachalam v. Sivapuram
Subbayya(8), but in coming to his conclusion he had not
adverted to the provisions of Order V, rule 20, clause 2,
and with all respect we are unable to accept his view as
against the provisions of that section.

A further contention is raised that no revision peti-
tion under section 115, Civil Procedure Code, can be
entertained in the present: case. As, however, the

(1) (1926) 52 M.L.J., 477, (2) (192t) 52 M.LJ., 512,
(8) (10%%) 04 M.1.J., 445,
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District Munsif has refused to take evidence merely be-
cause he thinks that certain facts are probable, we think
that this is certainly a material irregularity in the exercise
of his jurisdiction. Thereare allegations in the respond-
ent’s affidavit to the effect that he was fraudulently
kept out of knowledge of the proceedings in Court, and
the question of whether substituted service was duly
effected has not been tried by the District Munsif. We
must, therefore, set aside his order and vemand the
petition to him for fresh disposal after admitting any
evidence on this point which may be adduced and in
the light of the above remarks.
Costs of this petition will abide the resuls.
NR,

APPELLATE CIVIL.
Before Mr. Justice Devadoss and My, Justice Jackson.

MACHANJEERI AHMED (Drrenpaxt), Prritionrr,
Y.

K. GOVINDA PRABHU (Puaivrier), RESPONDENT ¥

Provincial Insolvency Act (V' of 1920), ss. 78 and 28 (2)—
Adjudication, nol annulled—=Suit by a creditor against
insolvent in o Uivil Court—ZLeave of insolvency Court
obtained prior to suit—Limitation—Computation of time—
Time during which insolvency proceedings are pending,
whether can be deducted.

In computing the period of limitation for a suit or
proceeding, the henefit of seetion 78 of the Provineial Insol-
vency Act (V of 1920), can he invoked by a party, who
institutes the suit or proceeding in an ordinavy Civil Court

* Oivil Revision Petition * o, 843 of 1027,



