
OuEGENVEN, J.—I agree that under section 28 (2) of 
the Provincial Insolvency Act, prior leare must he

_  ̂ *■ E a l a S o b b a

obtained to institute a suit during- the pendency of the bowthek. 
insolvency proceedings, and that failure to do so cannot CuBGENvaK, 
afterwards be cured; and accordingly that this Oivil 
Miscellaneous Appeal should be dismissed with costs.

N .E .
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APPELLATE CIYIL.

Before Mr, Justice Kumarasimmi Sastri and 
Mr. Justice Wallace.

T. CHINNAPPA P t B D D I  ( P e t i t i o n e r ) ^  A p p e l l a n t .  i927
" November 1.

KOLAKULA THOMASU REDDY ( R e s p o n d e n t —  

I n s o l v e n t ) ,  R e s p o n d e n t  *

Provincictl Insolvency Act (V  of 1920), ss. 43̂  41, 37, 27 
and 10—No application by insolvent for discharge within 
the time specified in the order of adjudication or extended 
time— Application hy a creditor for annulment o f adjudica
tion, after time specified in the order o f adjudication— 
Application hy Receiver to extend time for discharge—Duty 
of Gourt to annul adjudication— Power to extend time after 
expiry of time specified in the order of adjudication.

Section 4B of the Provincial Insolvency Act, 1920  ̂ is 
mandatory, and the Court Iras no power to extend the time for 
an application by the insolvent for his discharge, after the period 
specified in the order of adjudication for such an application 
has expired; consequently, after ihe expiry of the time given 
in the order of adjudication for an application for discharge, 
the Court is bound to annul the adjudication, on the appHcation 
of a creditor.

 ̂Appeal against Order Fo. 195 of 192^,



caiMAiM A p p e a l  against the order of B .  P a k e n h a m  W a l s h ,Redd'?
V. District Jud^e of Guntur, ia I.A, Ko. 256 of 1926 in I.P.

T h o m &sti „
Beddt,. No. 42 of 1923.

The material facts appear from the judgment.
Oh. Eaghavci Bao for appellant.
A. V. Krishna Bao for respondent.
The JUDGMENT of the Court was delivered by

Kumaha- K umabaswami Sastel J.— This appeal arises out of
SWAMI '

Sastri, J. an. order passed by the District Judge refusing to 
annul the adjudication of one Thomasu Reddi and 
extending the time within which he has to file his appli
cation for discharge. Thomasu Reddi was adjudicated 
insolvent on the 8th of July 1924 and one year’s time 
•was fixed as the period within which he should apply 
for his discharge. He did not apply within that period 
and the time was extended to the 11th of August 1926. 
As the insolvent did not apply for his discharge as 
required by section 43, an application was put in on the 
13th of December 1926 by the appellant-creditor to 
annul the adjudication. The Official Receiver submitted 
his report on the 22nd of December 1926 stating that 
some properties were sold on the 30th. of June 1925, that 
a petition was filed in the District Court to set aside the 
sale and it was dismissed on the r5th of November 1925, 
and that C.M. A. No. 149 of 1925 was filed in the High 
Court against the order of the District Judge and 
further proceedings were stayed. He states that it is 
regrettable that neither the debtor nor any of the credi
tors applied for extension of time, that the provisions of 
section 43 appear to be imperative, that in the absence 
of any extension of time, the order of adjudication is 
liable to be annulled and that it is desirable under the 
circumstances to issue notice to the creditors and hear 
them, before the order of annulment is passed. The 
District Judge on this report and on the creditor’s
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petition passed an order refusing to annul the adjudica- 
tion and extending the time to the 23rd December 1927. «•
Another Creditor (No. 4) applied on the 10th of Decern- Reddy. 
ber 1926j under section 27 clause (2) of the Act, to kumafa- 
extend, the time to apply for discharge and. this petition sirTBiJ j. 
was dismissed on the ground that the Court had already 
extended the time on the report of the Official Eeceiver.
So far as the insolvent is concerned he neither applied 
for an extension of time nor filed any petition or 
affidavit setting forth the reasons for his not having 
applied within the time fixed by the Court. The 
question is whether the learned District Judge was right 
in extending the time on the report of the Official 
Receiver.

It is argued for the appellant that the provisions of 
section 48 are mandatory, that the Court has no power 
to extend the time after it has elapsed, that even if it 
has such power, the only person to apply is the insol
vent and that in any case the J udge was wrong in acting 
on the report of the Official Receiver especially as the 
report gives no reason for the application to extend the 
time not having been filed earlier.

For the respondent it is contended, that section 43 
is only d.irectory and not mandatory, that it is open to 
any creditor or to the Official Receiver to apply for an 
extension of time even though the time has expired and 
that in the present case the Judge acted within his 
powers and in the exercise of sound discretion in 
extending the time.

The relevant sections of the Provincial Insolvency 
Act are sections 10, 27, 37, and 41. Section 27 of the 
Act enacts that the Court shall, on making an order oi: 
adjudication, specify in such an order the period within 
which the debtor shall apply for his discharge and that 
the Court may, if sufficient cause is shown, extend
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Cbihnavpa tjje period within which the debtor shall apply for hisIJeddt
V- discharge. Sectioa 41 enacts tliat the debtor may, at

T h o m a s u  °  P T  T  * J i nRbddx. any time after the order ot adjudication and snail,
K o m a k a -  ■within the period specified b j  the Court, apply to the
SaItbi! j. Court for an order of discharge, that notice should be 

given and any objections heard by the Court. Section 
43 rims as follows:—

If tlie debtor does not appear on the day fixed for 
hearing his application for discharge or such subsequent day, as 
the Court may direct, or if the debtor does not apply for an 
order of discharge within the period specified by the Court, the 
order of adjudication shall be annulled, and the provisions of 
section 3? shall apply accordingly

Clause (2) gives power to the Court to recommit the 
debtor to prison if he had been released from custody 
under the proyisions of the Act and states that all 
processes which were in force against the person of the 
debtor at the time of such release shall be deemed to be 
still ill force against him as if no order of adjudication 
had been made. Section 3? states that where an 
adjudication is annulled, all sales and dispositions of 
property and payments duly made, and all acts done by 
the Court or Receiver shall be valid, but subject} as afore
said, the property of the debtor who was adjudged 
insolvent shall vest iu such person as the Court may 
appoint, or, in default of any such appointment, shall 
revert to the debtor to the extent of his right or interest 
therein on such conditions (if any) as the Court may, 
by order in writing, declare. Section 10, sub-clause 
(2) provides that a debtor in respect of whom an order 
of adjudication made under the Act is annulled owing to 
his failure to apply or to prosecute an application for 
his discharge, shall not be entitled to present an 
insolvency petition without the leave of the Court by 
which the order of adjudication was annulled and it 
states when such leave ought not to be given.
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There has been a conflict of opinion as regards the 
power of tlie Court to extend the time after it has „ ®-
^  ̂ T h o m a s u

expired. rkdbi.
In Amnagiri Mudalvir v. Eandasioami Mudaliar ( i )  kumara.

an application was made by the insolvent, after the sastei, j.
expiry of the period fixed in the order of ndjudication, 
to extend the time. This application was filed after a 
creditor had applied to annul the adjudication under 
section 43. W a.liee, J., was of opinion that after the 
expiry of the period prescribed by the order of 
adjudication for applying for discharge, the Court has 
no power to extend the period, while Krishnan, J., was of 
opinion that the Court has power under section 27, 
clause (2). Both the learned Judges, however, agreed 
that it was not a fit case for granting an extension of 
time. Waller, J., observed:

“  Objection is taken to the District Judge’s order on two 
grounds,

(а) That under section 43 he had no option but to 
annul the adjadicatioti,

(б) That he had no power under seclion 27 (2) to extend 
the period after it Lad expired.

I think that both, grounds are good. Section 43 is 
absolutely peremptory in its terms and I am of opinion that 
directly the Oonrt was informed of the insolveut’s omission to 
apply within the time fixed  ̂ the oulj course open to it was to 
annul the adjudication. That being so, it follows that no 
application for extension of the penod can lie after it has 
expired. No doubt section 148, Civil Procedure Code, allows 
extension of this description ; but the Code is applicable only so 
far as ib does not conflict with the proyisioas of the Provincial 
Insolvency Act and they are opposed to such an extension 

The learned Judge thought that the proper order 
would be to annul the adjudication and leave it to the 
insolvent under section 1 0 (2 ) to apply if he had good 
cause fo r  his delay. Ketshnan, J., was of opinion tbafc

(1) (1924i) 19 L.w.» 418.



Ohinnappa the power given by section 27 (2j is not exhaiLsted b j 
‘'v^ the period fixed in the order of adjudicafcioQ having 

redd\'. expired, that as regards section 43, although it says that 
the Court shall annul the adjudication, such words hdve 
been construed by their Lordships of the Priyy Councii 
in Badri Narain , v. 8heo Eoer{l\ in dealing with tho 
provisions of the Civil Procedure Code, to be only- 
directory and not mandatory and that secoion 148 can be 
invoked in aid of the power to extend the time.

In Ahbireddi v. Venlcata RetWi{2) the question was 
whether the Court had power to review an order made 
annulling adjudication on the ground that the insolvent 
did not apply for his discharge within the time fixed in 
the order. The petitioners were some of the creditors 
and they applied for a review of the order. Devadoss 
and W allace, JJ., held that section 5 of the Act made 
the provisions of the Civil Procedure Code applicable 
and that the Court had power to review its own order. 
In dealing with Arunagiri Mudaliar v. Eandaswami 
Mudalia,r{%) the learned Judges observe :

It is not necessary to deal with this case in detail as the 
point raised here d.id not arise for decision tbere. If an 
expression of opinion is necessary, we would be inclined to hold 
with E.ris -̂3NAN, J,j that the Court has power to extend the time 
for making aa application for discharge, provided that the 
application is made before the order of annuloient is made^’.

In Venugopalachanar v. Chiniiulal Sowcar(4i), 
Phillips and M adhavan N aib, held that section 43 
of the Provincial Insolvency Act is mandatory and that 
when an order of annulment has been passed under 
section 43, sub-clause (I)j section 10, clause (2) of the 
Insolvency Act, which provides a special remedy for 
setting aside the order, renders the provisions of Order 
IX, Civil Procedure Code, inapplicable. Phtliips, J,, in
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dealing with section 43 aareed with the view of
W a lle r ,  J., in Amnaqiri Mudaliar v. Kahdasimnil

_ _ T h o m a s c

Mudaliar{1) that section 43 was absolutely peremptorj in Reddy. 
its terms. In dealing with, section 43 the lyarned Judge kdmiba.

SWAMI
observes : Sastm, j.

“  No provision similar to section 43 was contained in tiie 
old Provincial Insolvency Act and it is obviously one of the 
provisions of tlie new Act thafe the debtor shall be obliged to 
apply for discharge if he wishes to retain the benefits of 
insolvency so as to put an end to the proceedings in insolvencj. 
Provisioas have been enacted in section 43 (1) that if lie does 
not apply for discharge his adjudication shall be annulled, bxit 
it allows him in certain cases a further remedy of preseutin^ 
another petition in insolvency which is the method of giving 
relief to persons who ai'e prevented by hona fide causes from 
presenting their appUcg.tioas

Madhavan !Nair, J.f also was of opinion that section 43 
is clearly mandatory. There is no conflict between this 
decision and the earlier decision above referred to. In 
th.e former case the application was made by some of the 
creditors and section 1 0 , clause (2 ), would not obviously 
apply and the Court had to fall back on the Civil Proce
dure Code, which is made applicable under section 5.
In tbe latter case the application was by the debtor, in 
which, case a special remedy is provided by section 1 0 , 
clause (2). These cases, however, are authority for the 
view that the Court cannot extend the time after the 
time fixed in the order has elapsed.

In Bam Krishna Mism  ̂ parte(2) it was held by D as 
and Hoss, JJ., th.at the provisions of section 4*3 are 
mandatory and that the Court has no discretion to- 
enlarge the time after the expiry of the period fixed by 
the Court for an application for an order of discharge.

D aSj J., after pointing out that section 27 was a new 
provision introduced in the Act for remedying the defect
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Chinnappa tlie existing law under wHcli tlift conducfc of the
tlE D D Y o

V- debtor in many oases never came under the scrutiny oe
T h o m a s u  • 1 j?
brbdy. the Insolvency Court and after referring to the terms or
Kumaba- section 41, observes :SWAMI  ̂ T ,
SAsm, J. “ It is obyious to my mind that tlie deotor has complete 

diacretion to apply wlien lie likes provided be applies within tte 
period specified by the Court. The word  ̂shall’ in section 41 
o? the Act imposes in my opinion a dnty npon the insolvent tlie 
breach of which involves tlie consequeDces pointed out in 
section 43/^

In Bnop Narain v. King ^ Oo.(l), it was held 
that where the insolvent fails to apply for an order of 
discharge within the time prescribed, the Court has no 
option but to annul the adjudication though it has 
power under section 87 to protect the creditors by direct
ing that the property shall vest in a person appointed 
by the Court and not revest in the insolvent.

There are other decisions which take a contrary view 
though some of tliem may be distinguished from the 
present case on the ground that they were cases where 
the debtor had applied.

In Abraham v. 8oohias{2) it was held by Ch a t t e e je a  

and Pakton, JJ., that the Court has power under sec
tion 27, clause (2), of the Provincial Insolvency Act, to 
extend the time to apply for discharge even though the 
time originally fixed had expired. The application was 
an application by the insolvent. The learned Judges 
point out that the adjudication does not become auto
matically annulled if no application is made prior to the 
e.Tpiry of the period and observe :

“  It is true that section 43 provides that the order of 
adjudication shall be annulled; but that seGnus to indicate that 
it has to be annulled at the instance of the opposite party or by 
the Court itself, and does not stand cancelled automatically on 
the expiry of the period. We think that under section 27,
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clause (2), the Court lias the power to extend the time even 
after the expiry of the period of tlie order fot discharge.”  -y.

In Lakhi y. Molar{l) it was held that section 148 oE 
the Civil Procedure Code gives the Court power to kumIba- 
extend the time fixed even after it has expired, as there saSrTj. 
is nothing repugnant in the Insolvenoj Act to malca 
section 148 inapplicable. In Faiz Muhammad y. 
Mauadas{2), the same view was taken, the learned 
Judge simply following the decision in Lakhi v. 
Molti)'{l). In K. S. S. il. B. A. GheUiar y. Mavr,y 
Myar 2%a(3), it was held that the Insolvency Court has 
power to extend the time for making an application for 
discharge. It appears from the report that an appli
cation had been made to extend the time by a creditor 
before the time had expired. This case does not really 
touch the question as to how far the Court has power to 
extend the time after it has expii’ed.

It will be thus seen that there is a coufl.ict of 
opinion as to the power of the Court to extend the time 
under section 43. So far as the Madras High Court is 
concerned the balance of authority is in favour of the 
view that section 43 is mandatory and that the Court 
has no power to extend the time after the period speci
fied in the order. We think that this view is the 
correct view to take, having regard to sections 10 , 27,
37, 41 and 43 which we have referred to. As pointed 
out above, section 48 was not in the old Act but it was 
subsequently added and the object of the amendment is 
to fix some period within which matters relating to the 
adjudication have to be disposed of.

The word “  shall ” in its ordinary signification is 
mandatory though there may be considerations which 
influence the Court in holding that the intention of the
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cwnnappa legislat-ure was to give a discretion. But in the present 
V- case we fail to see any reason why the word shall ” in

'fHOMASU , . • T ■ , ,eedd?. section 43 should not receive its ordinary interpretation. 
kumaba- The object of section 43 is to punish the debtor, if he 
sas™j. does not with due diligence, apply for discharge within 

the time limited. It was considered by the legislature 
that as civil processes were stayed on adjudication it was 
necessary to fix some timelimit within which the adjudi
cation should either be confirmed or set aside. This is 
clear from the consequences which follow the annulment 
of adjudication. The debtor can be re-arrested and sent 
to jail and the decree satisfied in the ordinary way. The 
Act also gives the right to the debtor to apply to set 
aside the order. But he has to show sufficient cause for 
not applying within the time limited. It is open to the 
debtor or any of the creditors to apply within the time 
limited for an extension of time but, where this is not 
done, section 4H should be allowed to take its course.

Turning to the merits of this case, it seems to us 
that there is no reason why the time should be extended. 
As pointed out by us, the time originally fixed was 
extended once and none of the parties did anything. 
All that the Official Eeceiver says is that it is regrettable 
that nothing was done, but the mere expression of 
regret, cannot amount to a reasonable ground for the 
provisions of the Act not having been complied with. 
The fact that there was a sale by the Official Receiver 
which was challenged by a third party would not be a 
material consideration as under the provisions of the 
Act, sales held by the Official Receiver or the Court 
before the annulment of the adjudication would be valid, 
and the mere fact that the sale is contested unsuccess
fully by somebody is no ground for postponing the 
proceedings under section 43. In this case no applica
tion was made by the debtor nor is there any application.
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forthcoming setting out the reasons why he did not CnmNAPPA 
apply under section 43, We do not see sufficient ®- ̂̂   ̂ _ T h om asu
grounds for holding that the creditor who applied for eeddt. 
the annulment of adjudication is not entitled to the e c d m a e a -  

remedy which the law gives him. We maj also point sastsi, J. 

out that the annulment of adjudication does riot neces
sarily re-vest the property in the debtor as the Court can 
under section 37 give directions in whom the property 
should vest pending further orders,

We set aside the order of the District Judge extend
ing the time and direct that he should dispose of the 
matter before him according to law. As regards costs, 
we direct that the costs of the appellant in this appeal 
do come out of the estate of the insolvent.

K.K.

APPELLATE CIVIL.

Before Mr. Justice Devadoss.

V, A K K A Y TA  (P e t i t i o n e r ) , ,

'0-
VANAMA LAKSHAMMA ( R e s p o n d e n t ) .*

Indian Succession Act- {X X X IX  of 1925)^ sec. 302— Hindu will 
— Application hy executor, to the High Court, under sec. 
302 for directions— Previous suit hy testator’s widow and 
legatee in a Suh-Gourt- Decree in favour of widow against 
executor to deliver property— Frovision for charity in the 
will, not dealt with hy the suit or decree—AppHcaMonto 
High Court by executor for directions as to charity— 
Jurisdiction of High Court— Directions^ when given.

Under section 302 of the iBdian Saccession Act (X X X IX  of 
1925), the High Oourfc has, on an application made to it under

*  Civil Miscellaueoua Petition No. 4396 of 1927.

1927,
N o r e m b e r  21 .


