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Before Mr. Justice Wilson and Mr. Justice Tottenham, 

SORBOJIT ROY and othehs (D efend an ts) v. GONESH 
PROSAD M ISSBll and othbbs (P la in tiffs ) ,*

Jurisdiction o f the S ig h  Court over Sonthal Pergunnahs— A ct 'X .X .ltV lI  
o f 1865, s. S— Civil Procedure Code, Act X I V  q f  1882, ss. I  and 3 ~  
Notifications in Gazette.

An appeal lies to tlie High Court from tlie Sonthal Pergunnaha in all 
civil suits iu which the matter iu dispute is over Ha. 1,000 in value, i

T he plaintiffs, tbe  sons and nepliews of one O huni Lai Misser, 
brought a suit in tbe Court o f the Sub-Judge of Deogurli iu  tlie 
Sonthal P ergunnabs for a declaration of their rights in  respect 
of certain immovable properties of the estimated value of 
R s. 1,000, wbicb had beeu attached and sold in execution o f a, 
decree obtained b y  the present defendants agaiust Ohuni L ai 
Misser, and had been purchased a t  tiie auction sale by the defen­
dants.

The Court of firs t instance found th a t only the righ t, title  and 
interest of Ohuni Lai bad passed to tbe defendants under their 
deoree, and therefore gave th e  plaintiffs a deoree declaring their 
righ t to the property  claim ed exclusive of tlie in te re st of Chuui 
L ai therein.

The defendants (the auction purchasers) appealed to the D eputy  
Commissioner valu ing  their appeal a t Rs. 825. The D eputy 
Commissioner affirmed the decree o f the lower Court.

Tlie defendants appealed to the H igh Court, and a t  the heaving 
. the respondents' (plaintiffs’) pleader objected— (1) that there 

was no provision for au  appeal from tbe Sonthal Pergunnahs to 
the' H ig h  C o u rt; (3) thnt even i f  there was, the value of tha 

, present appeal (Rs. 825) was too low to allow the H igh  Court to  
entertain  it.

Baboo Kalli Kissen Sen for the appellants.
Baboo B ari Mohun Chuckerbutty for the respondents.

The judgm ent of tb e  Oourt ( W il s o n  and T oT aM H A M , J J , )  
upon tbe prelim inary points was as follows :
* Appeal from Appellate Decree No. 806 of: 1883, against the decree of 

W. Oldham, Esq., Deputy Commissioner of the Sonthal Pevgunnnhs, dated 12th 
January 1888, modifying the deoree of S. S. Jones, Esq., Subordinate Judgo, 
of Deoghur, dated 10th of August 1882,
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1884 W il s o n , J .  (T o t t e n h a m , J .,  concurring).— A prelim inary objeQ-
So r h o jit  ti°u has beeu argued before us iu  this case, vis. w hether tbis appeal

KoY w j |[  u e#
9).

G0HB8H P r o -  The sn it was b rough t in tbe proper Court w ith iu  tlie Sontlml 
s a d  ias . p ei-gUUnalia in respect of property exceeding lls . 1 ,0 0 0  iu 

value. Ifc was brought on appeal before tb e  D eputy  Com­
m issioner and be states th a t tbe appeal is under Rs. 1,000 
iu value. The objection lias beeu p a t in  tw o w ay s: Fint, 
i t  is said tb a t there is now no provision for an  appeal from 
tbe Sonthal Pergunnahs to tbis Court, even in  oases above 
Rs. IjOOO in  value. W o think th a t argum ent is no t well founded,. 
The m atter depends upon several enactm ents which m ust be 
noticed. The root of the special legislation is A ot X X X V II  of 
1855. T bat A ct says, first, in s. I ,  witb regard  to tbe districts 
sow  known as the sohoduled districts, tb a t thoy  are removed 
from, tbe operation o f tho general regulations of tbe Bengal 
Code, and of tbe laws passed by the G overnor-G eneral of Iudia 
in  Counoil, “ except so far as is hereinafter provided,”  I t  says 
further s “ No law which shall hereafter be passed by tbo Governor 
General of Ind ia  in  Council Bhall be deemed to  extend to any 
part of tbe said districts unless the same shall bo specially named 
therein.J’ Then it goes on to provide for special officers to 
adm inister civil justice in most cases, and whose decisions were 
to be final in cases nofc exceeding Rs. 1,000. B u t it provided 
in  s. 2 “  th a t all civil suits iu which tbe m a tte r  iu dispute 
shall exceed tbe value o f lls . 1,000 shall be tried  and deter- ’ 
mined according to  the general laws and  regulations in 
tbe Bame m anner as i f  this A ct had no t been passed.’-' I t  there­
fore reserved suits of tho value o f lls .  1 ,000 and  iipwiirda 
to bo dealt w ith as they would have been before tbe passing 
of tbis A ct under tbo ordinary  laws. I n  effect such suits were 
nt present la ft to be determ ined by  the old trib u n als , though 
a change was afterw ards made ; after th a t tb e  P rocedure Code, 
Aot V II I  of 1859, was passed. T hat A ct was nofc by its  own force 
put into operation in  the scheduled d istricts. Section 385 says: 
“■This Aot shall no t tulio offect in  any p art of th a  territories h o t 
subject to tho general regulations of Bengal, M adras and Bom­
bay , until the: same shall be oxtoudod thereto by  tho Groyeruor-
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Greueral of In d ia  iu Council, or by tlie  local G overnm ent to  which 1881 
sucll territo ry  is subordinate and  notified in  the G azette” T h a t s o r b o j i t  

section therefore gave the  local G overnm ent pow er to ex tend  the A c t Ry0T 
to the scheduled d istricts by  notification iu  the  Gazette. Accord- G ohhvt Pbo- 
ingly on tlie 19 th  of A u g u st 1867 a Notification appeared in tha 
Calcutta Gazette by  w hich A c t V I I I  of 1859 w ith  a  subsequent 
am ending A ct were extended to th e  Sonthal P ergunnahs. T hera 
were in the  notification certain  m odifications and qualifications 
which ifc is unnecessary now  to notice. B etw een the  d ate  of th a t 
notification in  186V and the passing of the next P rocedure Code 
in  1877, it was repeated ly  held th a t Aot V I I I  o f  1859 was iu  
forcet in  the Sonthal P ergunnahs, and u nder it, appeals to thia 
Court were from  tim e to  tim e en terta in ed . The cases on th e  po int 
are num erous, and it  is unnecessary  to  refer to them  in  detail.

Then came the  Oode o f  1877 (A ct X ), and th a t A c t said  iu s. 1, 
after g iv ing  the sho rt title  and the com m encem ent o f the  A ct, 
th a t (i th is section aud s. 3 extend to  the whole o f B ritish  Ind ia. T he 
other sections extend fco th e  whole of B ritish ln d ia  excep t the  sched­
uled d is tr ic ts /’ Then in  s. 3 i t  said, “ the  enactm ents specified ia  
the first schedule h ere to  annexed  a re  hereby  repealed •”  and 
am ongst the Acts repealed  is A ot V I I I  o f 1859. Therefore 
A ct V I I I  of 1859 can n o  longer appty  in  the  S onthal P erg u n n ah s 
or elsewhere, because th e  repeal ex tended  to the  w hole o f B ritish  
India. A nd th e  Code o f  1877 does ho t by  its  ow n p ro p e rfo rce  
apply in  the scheduled d istric ts , because i t  is on ly  s. 1 and b. 8 
tha t apply to  the  whole of B ritish  India. B u t s. 8 contains a 
fu rther olause, “ b u t w hen in any A ct, regulation o r notification, 
passed o r issued prior to  th e  day  on whioh this Code comes into 
force, reference is m ade to  A ct V I I I  of 1859, A ct X X I I I  of 
1861, o r the Code of C ivil P rocedure, or to an y  o th er A ct hereby 
repealed, such reference shall, so far as' m ay  be practicable, be 
read as apply ing  to  th is  Code, or the  corresponding p a r t thereof.’’
I t  appears to us th a t  the effect of th a t  is, th a t we should take the 
notification of 1867, btr ik e  ou t o f i t  th e  words “  A c t V I I I  of 
1859,”  and read in to  i t  in  th e ir p lace “  A ot X  o f 1877J’ subject 
fo the qualifications contained is  the’ notificatJon itself.'

Then followed the  present Code of 1 $83, whioh contains provi­
sions sim ilar to those in  th e  Code o f l $7f ,  I t  hiW a  Similar
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a; 1 and a sim ilar s. 3. I t  repeals tlia Code o f 1877 w ith respect 
to  the whole of B ritish  In d ia  including the scheduled districts, 
aud  it contains a  sim ilar provision th a t  the  A c t itself, the Code 
o f 1882, ia to  l e  taken as su b stitu ted  iu  the  place o f  A c t V I I I  of 
1859 aud  A c t X  of 1877, iu  an y  A ct, regulation  or notification,

W e m ust, therefore, again  go back to the notification of 1867', 
strike ou t of it w hat the A ct of 1877 b ad  in serted , aud insert iu 
its place tlie A ct of 1882.

The effect is thnt tbe A ot o f 1882 is now in  force in tbe 
Sonthal P ergunnahs subject to tbe qualification contained in the 
notification.

Then there rem ains a second question. I t  is said that even 
supposing tlmt an  appeal lies under tlie  p resen t law  from the 
Soutbal Pergunnahs, still tho value o f th is appeal is too low to 
allow th is C ourt to en terta in  ib. ¥ o  th ink  tb a t is  no t a  correct 
construction of the law. The question  depends upon s. 2 of Act 
X X X V II  of 1855. T h at scction Bays : <e AU civil su its  in  which the 
m atter iu  dispute shall exceed tbe value of R s. 1,000 shall 
be tried  and determ ined according to  tbe general laws and 
reg u la tio n s/1 By tlmfc section tbe question is m ade to  depend on the 
value o f tbe suit, u o t on the value o f the  appeal. Inasmuch 
ns the suit in th is case is over lls. 1,000 in value, although 
tbe  value o f tbe appeal is less, there is au  appeal.

[Tbe learned Ju d g e  then proceeded to  give a  decision on the 
m erits, and dismissed the appeal w ith costs.]

Appeal dismissed.

Before M r. Justice Tottenham and M r. Justice N orris.

BEIlAItY L O L L  DOSS and othees (Djsuendants) v . TEJ NARAIN
(PlAINl'IFF).*

JBond, Suit on a— Penalty— Liqu idated  damages—Evidence— Oral JSvidenoe 
■when admissible to sh(m) intention o f  parties to treat a  clause in a bond 
as penal.

Where a document contains covenants for tlio performance of several 
tilings, and thon one largo sum is stated to be payable in tlio event -qf'a 

broach, sucli sum must bo oonsidored a penalty; bnt wlien it is afirMtl

Appeal from Original Decreo No. 202 of 1882 against, the dooroe of 
Moulvio Hafiz Abdpnl Kariim, Klinn Bahadoor, I'irst Subordinate Judge of

BliaugulpoVe, doted tb o  S l s t  o f M ay 1882.


