
SuBBABAJu not governed by their decision. I am, therefore, 
Yenkat- of opinion that the question referred to us musb be

3*AMARAJU« 1 • j ■* fyi 1 •answered in the affirmative.
Rambsam, J.— I agree.
Madhayan Naik, J.— I agree.

N .R.

810 THE INDIAN LAW  REPOETS [V'OL. U

1928, 
Febru8,ry 27.

APPELLATE CIVIL.

Before Mr. Justice Fhillips â id Mr. Justice Devadoss,

EAM ACHANDRA D IK SH ITAH  and theee others 
(DEĴ ’ENDANTS 5 TO 8), ApPELLANTSj

V.

N A B A Y A N A SW A M I EEDDIAR (Plaintiff), Respondent.*

Mortgage— Sec. 9b, Transfer of PfO^erty Act {IV  of 1882)-— 
“ One of several mortgagors” , meaning of— Two successive 
mortgages of two properties to tico different persons— Decree 
in suit hy second mortgagee and purchase by Mm hi execu
tion, of one property, effect of— Bight to contrihntion 
against mortgagor.

TJie words one of several mortgagors ”  in section 95 of 
the Transfer of Properiy Act^ which enables one of them to 
redeem a mortgage and claim, contribntion from others,, mean 
not only one of the original mortgagors^ but also liis heii'S or 
assignsj such as purchasers of his interest in execution; 
Ndimppa, Ghetti y. Chidambaram Ghetti, (1898) I.L.E., 21 
Mad.j 18j followed.

If two properties are jointly mortgaged first to one person 
and then to another, and tlie second mortgagee buys the 
equity of redemption in one of them-in execution of a decree 
on his mortgage, he becomes a co-mortgagor as regards the 
first mortgagee, if he thereafter buys the riglits of the first 
mortgagee, he cannot sue the mortgagor to enforce the payment 
of the money due on the first mortgage but can only sue him 
for contribution, nnder section 95 of the Transfer of Property

* Appeal ISOJof 1924.



A o t^  w it l i  r e fe r e n c e  to  t h e  am oTint p a id  b y  liiin  fo r  t l ie  p u T c lia se  Rama- 

o f  t h e  f ir s t  raortgagee^ ’s r i g l i t s  a n d  w it h  r e fe r e n c e  to  th e  y a h ie s  

o f  t h e  p r o p e r t ie s  l i a b le  t o  c o n t r ib a t e , Naea5ana-
A ppeal against the decree of the Court of Subordinate swam

o  E edeiab.

Judg’0 of Ohingleput in O.S. N’o. 1 of 1922.
The facts are given in the judgment.
T. M. Enslmaswami Ayyar (with 7]/, Buhharoya Ayyar 

and li. jBalasiihrahmania Ayyar) for appellants.
'E. S. Krishnaswavii Ayyangar for respondents.

JUDGMEE-1\
P hillips, J.<—One Pillayar Dikshitar and defendants philups, j. 

1 to 4r, his sons, executed a mortgage deed for Us. 7,000 
in favour of one Yenkatasubbier on 16th April 1909,
Again on 24th May 1911 the said Pillayar Dikshitar 
and the second defendant executed a mortgage for 
Rs. 1,500 in favour of the same person. Lands of two 
villages were mortgaged under these documents, i.e.j 
Parameswaramangalam and Koothavakkam. There 
was a third mortgage on 6th August 1912 in favour of 
the plaintiff’s brother, Raghava Reddi. He filed a suit 
on his mortgage, obtained a decree and purchased 
Koothavakkam village. He is now dead and the 
plaintiff is the owner of the equity of redemption of 
Koothavakkam village. On 6th December 1920 the 
plaintiff obtained a transfer of the first two mortgages 
and has now brought a suit to enforce them. In the 
deed of assignment the amount due on the two mortgages 
is said to have been Rs. 18,7IS, but the price paid by 
the plaintiff for the assignment was only Rs. 6,000.
The Subordinate Judge has given the plaintiff a decree 
against defendants 1 to 8, for half of the suit amount 
against Parameswaramangalam village, holding that the 
property in plaintiff’s possession was equal in value to 
the remainder of the mortgage property. A number of 
defendants were impleaded in th.e suit as having an

VOL. LI] MADRAS 8EEIEIS a i l



Kama- interest ia the mortgage properties. Tlie decree was
dikshitas passed o n l j  against defendants 1 to 8 , members of the
NaiiSaka- mortgagor’s family, and now defendants 5 to 8 alone 

appeal.
Philmps, j . Tlie appellants’ contention is that the plaintiff’s 

o n ly  remedy is under section 95 of the Transfer of 
Property Act for contribation, he having redeemed the 
m ortgage and being one of the mortgagors. It has 
been held by the Privy Council in Ahmad Wali Khan 
V . Shmmhil Jahan Begum (I), that section 95 is not 
applicable to usufructuary mortgages alone, but is 
also applicable to simple mortgages. Under sec
tion 101 of the Transfer of Property Act where the 
owner of a charge or other incumbrance on immovable 
property is or becomes absolutely entitled to that 
pi’operty, the cliarge or incumbrance shall be extin
guished. Wlien therefore the plaintiff as the owner of 
Koothavakkam Tillage paid off all the encumbrances 
those mortgages became extinguished, unless it is a 
necessary implication that they should subsist for the 
plaintiff’s benefit. His contention that he can bring a 
suit upon these mortgages is pima facie untenable, for 
under Order XXXIV of the Civil Procedure Code he 
woold be bound to implead himself as a defendant, as 
being a person interested in the mortgage property as 
owner thereof. Sucli a position would be absurd and 
consequently the legislature has enacted section 96 of 
the Transfer of Property Act which gives to one of 
several mortgagors who redeems the mortgage property 
a charge on the share of each of the other co-mortgagors. 
It is contended for the respondent that the application 
of section 95 of the Transfer of Property Act must be 
restricted to mortgagors in the sense of persons who
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have actuall̂ y executed the mortgage deed and does not 
include their heirs or assigns. No authority is cited dkshitar 
for such ‘a proposition, whereas there is authority itabataka- 
against it in Vithal Nilhmtli PmjaU^.fis}ivasmv[l)^^TidL EEnDi&a. 
NainapjM Ohetii Y. Ohidambaram Gheiti(2). The plain- philups, j, 
tiff therefore as the purchaser of a portion of the 
mortgage property must be deemed to be one of the 
mortgagors.

It is further argued that section 96 does not 
preclude the mortgagor from suing on his mortgage, 
but as I have pointed out pnma faci& such a suit would 
be impossible and the only authority that can be 
suggested as being in favour of it is the decision of the 
Privy Council in Aijya Becldi v. Gopalah'ishmy!ict{o).
In that case the circumstances were somewhat peculiar 
and payments made to the second mortgagee, which 
were made after he had obtained a decree, were held 
not to be payments in discharge but payments in 
respect of the purchase of the mortgage right. In that 
case also the payments had been made by the defendants, 
who were allowed to put forward the rights under the 
mortgage as a shield against other encumbrancers. The 
right of a defendant to use a prior mortgage which he 
has discharged as a shield against puisne encumbrancers 
is well recognized and in the present case the plaintiff 
could use his charge tinder the two mortgages as a 
shield against puisne encumbrancers provided that there 
was no personal liability on his part to pay the subse
quent encumbrancers. This is not an authority for 
holding that a suit can be brought upon the mortgages 
against the co-mortgagors. There are some remarks in 
the judgment of Ramebam, J., in Sundammmctl v. Bmdara
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Kiiti- Seddii}), which aeera to support the appellants’ pro-
CHANDRA ' « M , T *5 •dikshitar position, but they are obiter dicta and tiie circumstances 

Nakayxna. of that case were somewhat exceptional. If the learned 
rkmue. Judge intended to hold that a mortgagor who had 

PiiiLû , j. redeemed a mortgage is entitled to sue his oo-morigagor 
on the same, with all respect I must differ ; and I am 
supported by the decision of this Court in lyathurai 
Ayyar v. Knppamiithu l^adaycLGhi(2). The argument 
that the plaintiff obtained a good bargain for himself by 
getting an assignment of the mortgages for one-third 
their yalne and should not be deprived of the benefit of 
his bargain cannot affect the question of law. It is 
questionable whether in the present suit the plaintiff 
should be allowed to obtain a decree for contribution, 
hut as this is not seriously disputed the suit may be 
treated as one for contribution under section 95 of the 
Transfer of Property Act, As regards the amonnt of 
contribution to which he is entitledj the Subordinate 
Judge hss treated the properties of which the plaintiff 
is the owner and the properties of which defendants
1 to 8 are the owners as equal in value, relying on a 
sale deed for the former, Exhibit XXXIX. He has, 
iowever, omitted to notice that that sale deed is only of 
seven-tenths of Koofchavakkam lands which were to be 
sold for Es. 10,600. This would make the total value 
of the lands Rs. 15,000. The description of the lands 
in Exhibit XXXIX is such .that they are clearly the 
lands mortgaged. It has been found and is not now 
disputed that Parameswaramangalam lands are worth 
only Es. 1 2 ,0 0 0 . The plaintiff is therefore entitled 
to recover from the appellants four-ninths of Es. 6,000 
paid by him for redemption, namely Es. 2 ,666- 10- 8 . 
He also claims interest on the amount paid. In the

(1) (1926) 88 M.L,T., 148. (2) (1918) 9 L,W., 120.



cironmstanceg I tiink interest at 6 per cent on the Ejm*-
CHAKDRA

sum of Rs. 2,666-10-8 may be allowed from the date of Dikshitar 
assignment till tlie date of suit. Faeatana-

So far as defendants 5 to 8 are concerned the lower K ED nil A R. 
Court’s decree -will be modified by giving a charge for Phillips, j 
the above amount alone on the Parameswaramangalam 
properties in their possf̂ ssion with six per cent interest 
up to the date of pavment. Time six months.

IThe plaintiff will pay the costs of this appeal, and in 
the lower Court plaintiff and defendants 5 to 8 will pay 
and receive proportionate costs. As between defend
ants 1 to 8 , defendants 5 to 8 are liable only for one-fifth 
of Rs. 25666- 1 0- 8 .

Dbvadoss, J.— I agree and have nothing to add,
N.B.
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APPELLATE CIVIL.

Before Mr. Justicft Kumarafuvami 8astri and 
Mr. JuHtice Beilly.

MUTHUSWAMI KAYUNDAN AITD 3  O TH ERS 1028
/ 1 -, \ 1 March 13.(Plaintipi.'s), A ppeilants, ________

D.

PONNAYYA KAVUATDAN a n d  6 o t h e e s  

( D e f e n d R e s p o n d e n t s . *

Limitation—-Death o f propositus— Stepmother, entitlei to
maintenance and residence  ̂ talcing possession— Payment of 
propositus’s debts and expenses of her daughters’ marriages 
— Limitation to recover same from reversioners— Sec. 69, 
Indian Contract Act {IX  of 1872)— Arts. 61 and 120  ̂
Limitation Act (IX  o / 1908).

A stepmother wlio was entitled to ruaintenanoe and resi
dence took possession of her stepson’s estate as goon as he- 
died as an intestate bachelor, though she was not his heir.

* Appeal No. 456 of 1923.


