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Before Sir Richard Gfarth, Knight, Ohiqf Justice, and M r. Justice Beverley,

M A H O M E D  Q -A Z E B  C H O W D H l l Y  ( P h i n t i f p )  0. R A M  L O L L  S E N  

AND OTHKBS (D E F B T O A N T s).*

Execution o f  decree—Sale—Application by judgment-creditor to be permitted 
to bid a t sale—Refusal—Purchase by judgment-areditor—Invalidity of 
sale—Civil Procedure Oode, Act X I V  of 1832, s. S94.
A mortgagee having obtained a decree, declaring Iub lion on certain property, 

put up for Bale iti executioa of this deoreo the mortgaged property. Tlie 
decree-holder asked for, but was refused leave to bid at tbe sale, 
but notwithstanding such refusal, purchased the property in the name of a 
third person.

Possession under the sale was opposed, and the decree-holder as purchaser 
brought a suit for possession of the property.

The defendants contended that, inasmuch as the plaintiff (decree-holder) had 
been refused leave to bid at the sale, his purchase could uot be enforoed : Meld, 
that tbe plaintiff hud been guilty of au abuse of the process of the Oourt, in 
bidding at the sale and buying the property benami, and that the sale, there­
fore, ought not to be enforoed.

T h is  waa a su it to recover possession of a  10-anna, share in  a 
certain taluq aud for mesne profits.

The plaiutiff stated th a t in 1281 B, S. .he len t a sum o f m oney 
-to Akturiuessa aud M aim ona Bibi, and th a t aa security for this 
advance they executed a bond m ortgaging to  him the 10 aunas 
of the taluq above referred to. T hat on tlie 23rd  A ugust 1879 he 
instituted a suit, aud obtained a deoree ag a in s t them  on the 
9 th  Ootober declaring bis lien on the property.

That in  execution of this decree, property was sold and was 
purchased by  hia benamidar, Chunder K an t D ass ; bu t Ohunder 
K ant's possession waa opposed by  the defendants; tbe plaintiff, 
therefore, brought the present su it to  recover possession.

The defendants stated tb a t the plaintiff had asked permission 
from tbe Court to  bid a t  the sale, and th a t 'such permission., had 
been refused, b u t th a t notw ithstanding such refusal, the plaintiff 
had purchased the property in  the name of Ohunder K a n t DasS, 
and they contended tba t the sale therefore was vo id .

The Oourt of first instance found that the Court bad.refused  to
* Appeal from Original Decree No. 169 of 1882, nguinst the decree of 

F. W , J. Bees, Esq., Judge of Nottkhally, dated the 4th of,April 1882.
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allow tlie plaintiff to bid a t,th e  Rale, and tlmt, therefore, Hie pn^. 
chase through Chunder K n n t Dass was fraudulen t and could not ba 
enforced, and dismissed the p lain tiff's suit.

T he plaintiff appealed to the H ig h  Court.
Baboo Rashbehari Ghose and M oulvi Serajnl Islam for tlie 

appellants contended th a t, no objection having been made by the 
judgm ent-debtor to the B ale under 8. 291 of the Coda of Civil Pro­
cedure, the suit should no t have been dismissed. T hat s. 294 did 
no t make the sale void, b u t only voidable a t th e  application of the 
judgm ent-debtor— Jivhevbcii v. Bavibhai (1).

Baboo Bhuban Mohun Doss aud Baboo Ratneswar Sen for the 
respondents relied on the case o f Ruhh'mee Bullubh v. Brqomth 
Sircar (2) us showing th a t w ithout permission o f the C ourt , such 
a purchase would be invalid.

Judgm ent of the H igh  Convt waa delivered by

G a r t h , C .J., ( B e v e r l e y ,  J . ,  concurring).— The plaintiff in tlie 
su it was the m ortgagee of certain property. H e brought a suit 
to  enforce his rights, and obtained a decree for sale j and ihe 
property was sold in execution under that decree.

The mortgagee then applied to the Court to  he allowed to lijd 
a t  the  sale, b u t his application was refused. l ie , however, 
notw ithstanding tha t refusal, purchased tho property ihrongh a 
benamidar, and the Court, in ignorance of tlio fact, confirmed the 
sale.

Tlie m ortgagee then brough t th is  su it ag a in st tlie mortgagor, 
and other persons who had purchased a portion of tho m ortgagor’s 
interest, for possession of the m ortgaged p roperty , aiul for mesne 
profits ; and the defence was tlm t tho  p lain tiff bad  bought the 
property, not only w ithout the permission, bu t contrary to the 
express orders of the C ourt, and th a t consequently he had no 
r ig h t to  enforce his sale.

Tlie Judge of the Court below has dismissed the su it uprftt 
: th e  ground th a t the plaintiff was gu ilty  o f a frau d ; aud that 

tlie purchase was one whioh tho plaintiff had  no righ t to make,, 
having regard to s. 291 of the Oode.

Upon appeal i t  lmB been contended by the plaintiff that th6 

(1) I. L- E.) 5 llom., 675. (2) I. L. R., 5 Culo., 308.
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Court below was w rong j nnd tlmt s. 294 in its present amended 
form does not render such a sale absolutely void, b u t o n ly '  
voidnble by an application to tbe C ourt under tbe las t clause 
o f the section, which runs th ns : “ W hen a deo.ree-holder purchases, 
by himself 01* through another person, without snch permission, 
tbe Court may, if i t  th inks fit, ou tbe  application of the 
judgm ent-debtor or any other person interested iu the sale, 
by order set aside th e  s a le ; and the costs of such application 
and order and any deficiency of price, whioh m ay happen on 
the resale, and all expenses a ttend ing  it, shall be paid by the 
decree-holder.”

I t  is contended th a t  a purchase made by  a m ortgagee, without 
the permission of the Court, is no t ipso facto void, bu t only void­
able a t the instance o f  the m ortgagor, under tbe  clause which
I  have ju st r e a d ; and in Bupport o f tb a t view we have been 
referred to a case of Javhevbai v. Barihbai decided by the Bombay 
High Conrt and reported in I . L . R ., 5 Bom., 575, in  which tbe 
Conrt says : “ In  the absence of snch an application, (that is, an 
application made under tbe last clause of s. 294) tbe Code does 
not, in s. 294, contem plate a sale being set aside>.”

But iu order to understand th a t case correctly, we m ust see 
what the nature o f  the su it was. A m ortgagee had purchased 
property under a  decree w ithout tbe permission of tbe Court 5 

and having done so, he failed to deposit tlie earnest money, in 
consequence of which tbe Court ordered tbe property to be 
sold ngnin, and another person bought it  for R s. 125 leas 
thnu what had beeu bid by tbe  defaulting purchaser at the first 
sale.

The m ortgagor then  sued tbe m ortgagee, tbe first purchaser, 
for Rs. 125, upon tbe ground th a t he had been a loser to 
th a t extent by  reason o f tbe first purchaser’s d e fau lt; and tbe 
answer to that suit by tbe mortgagee was, that he had purchased 
without tbe permission of tbe Court, and tbat bis purchase was 
consequently void.

O f course th is was no defence. H is purchase would only be 
void at tbe option o f the mortgagor. I f  tlie mortgagee chose to 
bid w ithout permission, and made a bad bargain, he could not, 
of course, take advantage of his own wrong to throw his purchase
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« p . H ia purchase could only l>o avoided a t tlio instance .at the- 
m ortgagor, or o f  somebody who was in terested  ia  setting it

aside.
A nother case (EiM inee Bullubh v. Brojonath Sirear) to winch 

we w ere referred , and which ia applicable here, is reported ia 
I .  L . B„, 5 Calc., 308. Tlm t -waa a su it b ro u g h t by a mortgagor 
to set aside a purchase made by a m ortgagee w ithout pcrmissioa 
of tbe Court, when A ct X  of 1877 was iu  fo rce; aud conse­
quently  before tbe clause, w hich I  have ju s t  read, formed part of 
s. 294-, and tbe C o u rt hold th a t i t  was com petent to the plaintiff, 

to set tbe purchase aside.
A t that time n reg u la r su it w as' tbo only rem edy which the 

m ortgagee oould take j b u t now bo bas a  fu rther remedy. Be 
can, i f  be chooses, b y  a sum m ary application, n o t only have tlio 
sale set aside, bn t be m ay also recover the costs of tlie application, 
and any deficiency iu  tbe price which m ay happen ou the re-sale; 

and all expenses attending ifc.
B u t in  th is  case tb e  plaintiff is  in  a m uch worse position. He 

has no t only n o t obtained tho permission of tbe  Oourt, but lie 
has applied to th e  O ourt and bis application 1ms been refuse^ 
and then  knowing tb a t  hie own bidding w ould u o t be accepted, 
and th a t the Oourt would not confirm an y  purchase which lie 
m ight make, he gets a benam idar to  buy for him , aud ia guilty 
of au abuse of the process o f tlio C o u r t; aud now he asks as 
against the m ortgagor th a t his sale should bo enforced. I t .  is 
clear th a t  tbe Oourt below w as qu ite  r ig h t in  dismissing liis 

suit.
The appeal m ust bo dismissed .with costs.

Appeal dismwtd.
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