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Byfore Sir Richard Garth, Knight, Chief Justice, and Mr. Justice Beverley,
MAHOMED GAZEE CHOWDHRY (Puarntier) ». RAM LOLL SEN
AND OTHERS {DEFENDANTS).*

Ezecution of decres—Sale—Application by judgment-creditor to be parmiticd
to bid at sala—Rofusal—Purchase by judgment-oreditor—Invalidity of

sale~Civil Procedure Qode, Aot XIV of 1882, 9, 294,

A mortgagee having obtained a decree, declaring his lien on certain praperty,
put up for sale in exceution of this deorss the mortgnged property. The
deoree-holder asked for, but was refused leave to bid at the aale,
but notwithstanding such refusal, purchased the property in the name of a
third person.

Possession under the sale was opposed, and the decree-holder as purchaser
brought a suit for possession of the property.

The defendauts contended thut, inasmuch as the plaintiff (decree-holder) had
been refused leave to bid at the sale, his purclinse sould uot be enforoed : Held,
that the plaintiff had been guilty of an abuse of the proocess of the Court, in
bidding at the sale and buying the property benami, and that the sale, there-
fore, ought not to be enforoed.

THis was a suit to recover possession of a 10-anna share in a
certain talug and for mesne profits.

The plaintiff stated that in 1281 B. 8, he lent a sum of money
-to Akturinessa and Maimona Bibi, and that as security for this
advauce they executed a bond morigaging to him the 10 .annas
of the talug above referred to. That on the 23rd August 1879 he
institited a suit, and obtained a deoree against them on' the
9th Ootober declaring his lien on the property.

That in execution of this decree, property was sold and was
purchased by his bensmidar, Chunder Kant Dass ; but Chunder
Kaont’s possession waz opposed Dy the defendants ; the plaintiff,
therefore, brought the present suit to recover péssession.

The defendants stated tbat the plaintiff had asked permisgion
from the Court to bid at the sale, and that ‘such permission.. had

been refused, but that notwithstanding snoh refusal, the pluintiff-

had purchased the property in the name'-of Chunder Kant Daass,
and they contended that the sale therefore was void.-
The Court of first instance found that the Court liad refused to

¥ Appeal from Ongmnl Deorae No 169 of 1889, “agninst -the decree of
F. W. J. Reos, Esq., Judge of Nonkhally, duted the-4th of April 1882.
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allow the plaintiff to bid at the anle, and that, therefore, the puy.',.“

“chase throngh Chnnder Kant Dass was fraudalent and conld not be

enforced, nnd dismissed the plaintiff’s suit.

The plaintiff appealed to the High Court.

Buboo Rashbelari Ghose and Moulvi Serajrl Tslam for i)
appellants contended that, no objection having been made by- the
judgment~debtor to the sale under s, 294 of the Code of Civil Pro-

.cedure, the suit shounld not have been dismissed. That s. 294 did

not make the sale void, but only voiduble at the applieation of the
judgment-debtor—Javherbai v. Haribhai (1),

Buboo Bhuban Molun Doss and Buboo Ratneswar Sen for tl\e
respondents relied on the case of Rukhinee Bullubk v. Brojonath
Qircar (2) ns showing that without permission of the Court. such
a purchase would be invalid.

Judgment of the High Conrt was delivered by

GartH, C.J., (Beverrey, J., conenrring).—~The plaintiff in the
suit was the mortgagee of certain property. He brought asuit

_toenforee his rights, and obtained & decree for sale; and ‘Ihé_”

property was sold in execution under that decree.

The mortgagee then applied to the Court to be allowed to tid
at the sale, but his application wns rofused. Ile, however,
notwithstanding that refusal, purchased the property through a
benamidar, and the Court, in ignorance of the fact, eonfirmed the
sale. Y ]

The mortgagee then brought this swit against the mortgngor,
and other persons who had purchased a portion of tho mortgagor’s.

- interest, for possession of the mortgaged property, and for mesne:

profits ; and the defence was  that tho plaintiff had bought the;
property, not only withont the permission, butb contrary to the

-express orders of the Court, and that consequently he bad no.

right to enforce his sale,
The Judge of the Court below has dismissed the suit upon

. the ground that the pluintilf was guilty of a fraud; andthat

the purchase was one whioh tho plaintiff had no right to make,.
having regard to s, 294 of the Code,

Upon appenl it has been contended by the plaintiff tl\at the
" {1) L. L. R, 5 Bom,b75. (2) L L. B., 6 Cals,, 308,
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Court below was wrong ; and that s, 294 in its present amended
form does mot render such a sale ahsolutely void, bnt only
voidable by an applieation to the Court under the last clause
of the section, which rufs thns: © When a denree-holder purchases,
by himself or throngh another person, without snch permission,
the Court may, if it thinks fit, ou the application of the
judgment-debtor or any other person interested in the sale,
by order set aside the sale; and the costs of such application
and order and any deﬁmency of price, which may happen on
the resale, and all expenses attending it, shall be paid by the
decree-holder.”

It is contended that a purchase made by a mortgages, w:th'out
the permission of the Court, is not épso facto void, hut only void-
able at the instance of the martgagor, under the clause which
T have just vead ; and in support of that view we have been
referred to a case of Javherbai v. Haribbai decided by the Bombay
Hwh Court and reported in I. L. R., 6 Bom,, 575, in which the
Conrt says: “In the absence of such an application, (tlmt is, an
application made under the last clause of 8. 294) the Code does
not, in s, 294, contemplate a sale being set aside.”

But in order to understand that case correctly, we must 860
what the nature of the suit was. A mortgagee had purehnsed
property under a decree without the permission of the Court;
and having done so, he failed to deposit the earnest money, in
consequence of which the Court ordered the property to be
sold agnin, and auother person bought it for Rs. 126 less
tMu“thmb%ndeﬂmM&ﬂMgwmenHMﬁwt
sale.

The mortgagor then sued the mortgages, the first pm'chnser,
for. Rs. 126, upon the ground that he had been a loser to
that extent by remson of the first purchaser’s defaunlt; and the
answer to that suit hy the mortgagee was, that he had purchased
without the permission of the Court, and that his purchase was
consequently void.

Of course this was no defence. His pmchase would only be
void at the option of the mortgagor, If the mortgnges chose to
bid without permission, and made a bad bargain, he could not,
_ of course, take advantnge of his own wrong to throw his purchase
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up. His purchase could only bo aveided at tho instance of ‘fhy-
mortgagor, or of somebody who was interested in setiing i -‘
aside. g
Another case (Rukhinee Bullubh v. Brojonath Sirear) to which:
we wore referred, and which ia applicable here, is reported in
I. L. R., d Cale., 308. That was a suit bronght by a mortgun&
to set aside a purchase made by a mortgages without permiss?on
of the Court, when Act X of 1877 was in force; and consi-
quently before the clause, which I have just read, formed part of'
g. 204, and the Court held that it was competent to the plaintiff.
to seb the purchase aside. '

At that time n regular suit was’ tho only romedy which the
mortgagee could tako; but now ho has a further remedy. He
can, if he chooses, by a summary application, not only have tlie
sale set aside, but be may also recover the costs of the applicatioﬁ"
and any deficiency in the price which may happen on the re-sule",
and all expenses attending it. -

Butin this oase the plaintiff is in a much worse position,’ H;
has not only not obtained tho permission of the Court, but he'
bes applied to the Court and Lis application has been refuseij:
apd then knowing that hia own bidding would not be acceptéd,
and that the Court would not confirm any purchase which he
might make, he gets o benamidar to buy for him, and is gdilty
of au abuse of the process of tho Court; and now he asks 18
agninst the mortgngor that lis sale should bo onlorecd. It is
clenr that the Court below was quite right in dismissing hla
puit. -

‘ The appenl must he dismissed with costs.

Appeal dismissed,
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