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APPELLATE CIVIL—FULL BENCH.

Before Sir Murray Coutts Trotter, Kt., Claef Justice,
Mr, Justice Beasley and Mr. Justice Madhavan Nadr.

PRERUMAL PILLAY (Firsr DEreNpant), PEritioNgR,
v,

PERUMAL CHETTY anp avorHER (Pramrires 2 anp 3),
REsroNDENTS. *

Uiwil Procedure Code (V of 1908) 0. XXII, rr. 3, 4 and 10
——Death of plaiatiff ofter preliminary mortgage decree
~—XNo legal representative brought on vecord within three
months—— Pelition to sel uside abalement 335 months wfter
death, muintainabdility of.

Order XXII, rales 8 and 4, Civil Procedure Code (V of
1908), do not apply to cases of death of parties after the passing
of a preliminary decree ; Lachmi Narain Morwari v. Balmakund
Marwari (1925) 1.LLR., 4 Pat, 61 (P.C.), applicd ; Subbareyudu
v. Ramadasu (1922) L1.R., 45 Mad., 872, and Valesa Pillay v.
Kannammal (1974) 19 L.W., 173, overruled.

Prrimion under section 112 of Act V of 1908 and

seetion 107 of the Government of India Act, praying the

High Court to revige the Order of the Court of District

Munsif of Palni in 1.A. No. 159 of 1925 in 0.8, No. 587

of 1920.

The necessary facts appear from the Order of Refer-
ence to the Full Bench. The case came on for hearing
originally before WALLAOE, J., who made the following

ORDER —

The preliminary decree in a mortgage suit was passed on
18th November 1921. The plaintiff died on 25th Febroary
1422,  On 17th Vebruary 1925 the respondent in the Civil
Revision Petition put in an application under section 151, Oivil
Procedure Code, and section 5 of the Indian Limitation Act,

* Civil Revision Petition No. 1216 of 1925,

1928,
February 9.
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praying that the ubatement of the suit be set aside. Ile claims
the mortgage right by virtue of a registered will by the original
plaintiff bequeathing it to him, The judgment-debtor’s con-
tention was the suit had abated three months after the plaintiff
was dead and cannot now be revived. The District Munsif
held that Order XXII, rule 8, did not apply, but Order XXI1,
rule 10, that the suit was still pending and that the respond-
ent’s application was in order and no$ barred by limisation.
The first defendant has put in this (ivil Revision Petition
contending that the District Munsit has erred in law.

The respondent raised a preliminary objection that no civil
revision petition would lie because the District Muusif has
purported to act under Order XXII, rale 10, and orders under
that rule are appealable and that since an appeal lies no right
1o come up in revision can be adwitted. 'T'o this the pebitioner
rejoins that as the District Munsif’s order is merely that there has
been no abatement and does not purport to give or refuse to give
leave to continue the suit, no appealable order has bren passed.
I think this contention mwust prevail. 1f the matter had been
taken up on appeal, an Appellate Coart might very well have
refused to entertain it on the gromnd that no order of an
appealable nature had been passed. I overrule the preliminary
objection,

On the merits, the decision must turn on the question
whether or not the suit did abate three months after the death
of the plaintiff, or, as the question presents itself in this case,
whether or not a suit can abale or will abate afier a decree
therein has been passed. There is a direct ruling of this Court
on very similar facts, in Subbareyudu v. Ramadusu(1)—by a
Bench which holds that when a preliminary decree in a mortgage
suit has been passed and the plaintilf dies thereafter, an applica-
tion by his legal representative to be brought on record mast be
made under rule 3 aud not rule 10 of Order XXII. This
ruling has been followed-—without discussion—by another
Bench in  Nalesa Pillay v. Xannammal(2). Respondent
contends that this ruling requires reconsideration and 1equests
me to refer the matter to a Banch. Sulbarayudu v. Hama-
dasu(1) refers to a ruling in Bhugwan Das Khetry v. Nilkonio
Ganguh(B), & ruling under the old Code where it was held thab
secbion 865 (comespondmrr tn Order XXII, rule 3) a.pphes only

in the case of the death of a plaintiff hefore decree. I do nob

(1) (1920) 1.L.R., 45 Mad., 872. (2) (1924) 19 L.W., 173,
(8) (1904)  C.W.X,, 171,
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myself find that case of much assistance, since I am not able to
accept the general principle there laid down that the right tosue
way continue even after a finaldecree. I think it is difficult
fo maintain that a right to sue continues after a suit has come to
an end by a final decree. After the final decree the right to
sue has been transformed into a right to execute and by rule 12
of Order XXI1, rule 3 do=s not apply to execution procerdings.
To allow an application of rule 8 even after a final decree has
been passed, would seers, under the new Code at least, if not
ander the old Code, to confradict rale 12, On the other side
I have been referred to a rulivg of the Nagpur Judicial
Commissioner reported in Tularam v. Tukaram, 1), and, as ab
present advised, I am inclined to agree with the arguments
therein get out. An argument put forward by the respondent
in support of that view is that rule 9 (1) of Order XXII
implies that a cause of action does not ordinarily come to an
end when a suit abates, since it was mecessary to lay down
specifically thab no fresh sait on the same cause of actiou is
maintainable when a sait has abated. Now a eause of action
does not persist beyond the decree in that action, and therefore
equally an abarement does notv come into being after a decree
has been passed. Now, if there is an abatement after decree,
the cause of action is continuing afier the decree and could be
sued on in a separate snit. This would produce an anomalous
result. To prevent this result, rule 9 had to be enacted.
Beyound this, however, if the cause of action as such is termi-
nated by the decree, it would follow that the right to sue on that
cause of action likewise comes toan end, even though for certain
purposes the suit continues. In that view Order XXII, rule 3,
would not apply to a case in which a preliminary decree has
been passed and the ouvly rule applicable would be Order XXiI,
rale 10. Uuder the old Code that certainly wonld have been
the position, and under the old Code the suit would never have
abated siuce the one and only decree in it would have been
passed.

It is further contended by the respondent that Order XXI1I,
rule 3, caunot apply becanse he is not a legal representative,
being merely a legatee, bus that argument would bardly help
him if the suit had abated because the true logal representative
did not apply in time wunder rule 3. So this point is not
different from the one already dealt with.

(1) (1921) 64 1.0,, 807,
56-a
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For the reasons I have given, I am of opinion that the ruling
in Subbarayudu v. Ramadisu(l) does require some reconsidera-
tion and I comply with the request of the respondent and
refer this case to a Bench for decision, or reference, if it
thinks fit, to a Full Bench.

This Civil Revision Petition coming on for hearing,
the Court (Kumaraswamr Sastel and - Warnacs, JJ.)
made the following

ORDER OF REFERENCE TO A FULL BENCH :—

The question for decision in this revision petition is whether
Order XXII, rule 3, Civil Procedure Code, applies to a case
where & preliminary decree has been passed in a mortgage suit
and the decree-holder dies subsequent to the passing of the
preliminary decree and befove the final decree is passed. The
facts are shortly these :—

The preliminary decree in the meortgage suit was passed
on the 18th November 1921, The plaintiff died on the 25th of
Febroary 1922, On the 17th of February 1925 the vespondent
in the Civil Revision Petition put in an application under
section 151, Civil Procedure Cede, avnd section 5 of the Indian
Limitation Act praying that the abatement of the suit be set
aside. He cluims the mortgage right by virtue of a registered
will by the original plaintiff bequeathing it to him, The judg-
ment-debtor’s contention was that the suit liad abated three
months after the plaintiff died and cannot now be revived. The
District Munsit held that Order XXII, rule 3, did not apply,
bat Order XXII, rule 10, that the suit was still -pending and
that the respondent’s upplication was in order and not barred
by limitation. The first defendant has put in this Civil Revision
Petition contending that the Distriet Mumnsif has erred in law,
‘We are inclined to hold that Order XXII, rule 8, does not
apply to cases where the law requires suocessive decrees to be
passed and where the death of a party occurs after the passing
of the preliminary decree.

The preliminary decree for sale in mortgage suit declares the
amount due to the plaintiff on account of principal and interest
and costs calculated up to the date of the decree and where
interest is payable declares the rate of interest to be paid until
realization. 'Lhen it says that if the defendant pays the amount

(1) (1922) LL.R., 45 Mad,, 872.
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50 decreed into Court on a particular date, the plaintiff should
deliver the documents and if required, transfer the property to
the defendant and if necessary, give possession. In default of
such payment it directs the property to be sold. It then gives
liberty to the plaintiff to apply for a personal decree for the
balance, if any.

It will thus be seen that all the questions in issue between
the parties are sottled and atber the preliminary decree is passed
the only question ai the time of the passing of the final decree
is whether there has been payment as directed, As regards all
other matters the cause of action has become merged in the
preliminary decree.  If the cause of action as snch is terminated
by the decree it follows that the right to sue on this cause of
action likewise comes to an end, even though for certain purposes
the suit continues. In this view, Order XXII, rule 3, would
not apply to a case in which a preliminary decree has heen
passed and the only rule applicable will be Order XXII, rule 10.

Where a preliminary decree has been passed, it is difficult o
 see how the death of a party subsequent to the passing of the
preliminary decree can wipe out the decree if a legal represent-
ative was not brought on record within time and enable the
Court to dismisy the suit. In Lachmi Narain Marwari v. Bal-
makund Marwari(1) their Lordships of the Privy Conneil observe,
“ After a decree has once been made in a soit, the sait cannot
be dismissed unless the decree is reversed on appeal. The
parties have, on the making of the decree, acquired rights
or incurred liabilities which are fixed, unless or until the decres
is varied or set aside.”

The preliminéry decree in that case for partition had been
passed and the case was sent back to the Subordinate Judge by
the High Court to pass a final decree. As the plaintiff failed to
appear on the day appointed by the Subordinate Judge, he
dismissed the suit. Their Lordships of the Privy Council set
aside the order on the ground that as the preliminary decrec had
been passed, it conld not be affected by any subsequent defaunlt
of appearance. In Bhatu Ram Modi v. Hogel Ram(2) it was
held following the decision of the Privy Council in Lachmi
Nararn Marwari v, Balmakund Marwari(1) that where a decree
for mesne profits had been passed and an applieation was made
for ascertainment of mesne profits, it was not competent to a

Court at any stage to dismiss the application, it heing beyond its

(1) (1925) LLR., 4 Pas., 61(P.0.). (2) (1926) L.L.R, 5 Pat,, 223.
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power to dismiss a claim which has already been decrsed. In
Chandra Shelhar v. Amir Begam(1) the learned Judges cbserve
that after the decision of the Privy Council in Tachmi Narcin
Marwart v. Balmakund Marwari() they are bound to hold that
the provisions of Order 1X, rule 8, could not apply after the
passing of the preliminary decree %o as to entail the dismissal
of the whole suit.

It seems to us difficnlt in principle to distinguish the dismissal
of a suit after a preliminary decree hus been passed for default
of appeurance under Orlors [X and XVII and abatement by
not bringing a party on vecord under Order XXII in so far as
the effect of such an order on the preliminary decrecis concerned.
We think where a cause of action has been merged wholly or in
part by a deeree, it {ollows that the right to sue on that cause
of action comes to an end to the extent to which it has merged
in the decree even thouch the suibt yny continue Jor certain
other purposes. It is difficult to see how the suit can be said to
continne in so far as it relates to that portinn of the c¢laim which
has been adjudieated upon and in respect of which a decree las
becn passed. Any abatement can only apply to such part of the
cauge of action as hagstill to be adjudicated uvpon and in respect
of which a separate decree has to he passed. In this view it
seéms to us ruls 3 could not apply to cases where snccessive
decrees are required to ho passed by the Court and the death of
a party ocours at a stage subsequent fo the passing of the preli-
minary decree. We think rule & confemplates the usual c'ass
of cases where matters in dispute are adjudicated apon once for
all by a decree and where prior to that date one of the parties
dies. In Subbarayudu v. Ramadnsn(3), it was held by Avive
and Venxarasurpa Bao, JJ., that Order XXII, vule 3 applies to
mortgage suits even after the passing of the preliminary decree
on the ground that the suit shonld he treated as pending till
the final decree is passed and rule 8 in terms applies to &, pend-
ing soit. This decision was followed without discussion by
Brevcen and Opcews, JJ., in Natesa Pillay v. Kannammrrl(_»&j.
In Manujendra Dutt Chowdhury v, Jnan Ranjan Somaddar(s),
it was held that the provisions of Order XXTI, rule 4, apply hoth
before and after th» passing of the preliminary decree. The
learned Judges wera of opinion that althongh under the old
Code it was held that where a preliminary decree had been
passed and one of the parties subsequently died, the matter did

(1) (1927) LLR., 49 All., 592. (2) (1925) LL.R., 4 Pat,, 61 'P.0,).
(3) (2922) LL.R., 45 Mad., 872, (4) (1924) 19 L.W,, 173,
(5) {1925) 87 1.C., 818,
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not fall under section 868 bubt under section 872, still as the
words “ before decres ” are omitted in rule 4 it made a difference
in the present Code. Gmeaves, J., observed that though he
was first jnclined to the view that the first four rules of order
XXIT apply to deaths occurring before a preliminary decree
bad been passed, yet he was constrained to follow Bhuinaih
Jana v. Tara Chand Jana(l), In DBhutuath’s ense, the learned
Judges were of opinion that until the final decree was passed
following the preliminary decree in a mortgage suis, the pro-
ceedings must be treated as proceedings in a pending suit and
that the consequence was that though a decree-holder can apply
within three years for making u preliminary decree final, yet if
a judgment-debtor dies, ke will have to come in within six
months (it is now 80 days under the new Code} to make his
heirs liable.  In Ali Bahadur Beg v. Rafiullah(2), the view of
the Madras High Court was followed. As the decision of the
Privy Council in Lachmi Narain Moarwari v. PBalmakund
Marwari(3), was passed subsequent to the decisions of this
Court in Subbarayudw. v. Bamadosu(4) and Natesa Pillay v.
Eanngmmal(b), we ave of opinion that these cases require
reconsideration.

We refer the following for the decision of a Full Beneh ;—
“ Whether Order XXII, rules 8 and 4, Civil Procedure Code,
apply tc cases of death after the passing of a preliminary
decree,”

ON 7tuis REFERENCE—

8. Varada Acharya with B. V. Viswanathe Ayyar, for N. Swa-
minathan for petitioner,—This case is governed by Order XXIT,
rule 3, Civil Procedure Code. As there was no petition filed
within six monthg as provided by article 176 of the Limitation
Act after the death of the plaintiff in 1922, to bring on record his
legal representative, thissuit had abated. Petition under Order
XXII, rule 9, to set aside the abatement should bave been
presented within sixty days as provided by artiele 171 of the
Act. As no such petitions to bring on record the legal repre-
sentatives, and to set aside the abatement of the suvit, were
filed in time, no fresh suit can be brought and the plaintiff has
no remedy. That is the present law. The rule under the
English law is that the petition for revivor should be filed
within a reasonable time ; ses Order XVII, rules 1 and 4 of the

(1) (1920) 25 O.W.N., 595, (2) (1827) LLR., 40 AL, 810.
(3) (1925) LL.R,, 4 Pat., 61 (2.0.). = (4) (1022) LLR., 45 Mad, 873
(6) (1924) 19 LW, 173. ‘
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Supreme Gourt Rules and Swindell v. Bulkeley(l). Section 102
of the Civil Procedure Code of 1859 gave an option either to
revive or to proceed by an independent snit. The same was the
case under sections 864, 865 and 871 of the Code of 1877 and
the corresponding sections of the Code of 1882. All this was
altered as stabed before by the present Cods V of 1208 which
abolished the optional remedy by snit ; see also Order XX T, rules
6 and 12, This case is not governed by Order XXII, rule 10.
The question of abatement is not the same thing as merger of
the cause of nctionin a decree. Abatement is like the bar of
limitation. Tunder the Code of 1882 the preliminary decree was
the final decree and the subsequent proceedings were in
execution ; but under the present Code the snbsequent proceed-
ings are taken as in a pending suit ; sce Order XXII, rule 12
which suggests the applicability of Order XX1I, rule 3 to such a
case. There can be no intermediate stage. The prelimninary
decree fixes only the relative rights of the parties and leaves the
most important matters to be dealt with only afterwards, See
Order XXXIV. This is especially so after a preliminary decree
in the case of ausufructuary mortgage, where elaborate accounts
have to be taken between the parties to fix the exact amount
due ; similarly in the case of preliminary decrees made under
Order XX, rules 13, 15 and 16. See also Daniell’s Chancery
Practice, 8th Edition, Vol. 1T, page 226. Subbarayudu v. Rama-
dasw(2), is eorrectly decided. Lachmi Norasn Morwert v. Bal-
makund Mariari(8), is not a case under Grder XX [I. Besides,
there, the Court had passed an order diswisging the suit,

C. 8. Venkata Achaviyar (with P. N, Appuswams and P. R,
Srintvasan) for respondents.—The rules of the Supreme Court
are different from Ovder XXII and they do not contain a pro-
vision like that contained in rule 10 of Order XXII. In
Fingland a new suit can be brought nnder the cirenmstances,
Aftera right of action becomes merged in a decree (as in this case,
in a preliminary decree), there can be no abatement of the suit.
See Chapman v. Day(4), Gopal v. Ramehandra(3), Gocool Chunder
Gossamee v. Administrator.General of Bengal(6)., Compare
Ramarnada Sastri v. Minafchs Ammal(7), See Lachmi Nurain
Marwari v. Balmakund Marwari (8), Bhatu Rom Modi v. Fogal
Ram(8). Subbarayudu v. Romadasu(2) is wrong.

(1) (1887) 18 Q.BD, 250 (0.A).  (2) (1922) L.LR., 45 Mad,, 872.
(3) (1928) LL.R.,4 Pat, 61 (P,C.),  (4) (1883) 48 L.T., 907.

(5) (1902) LLR., 26 Bom., 597. (6) (1880) T.L.R., 5 Cale,, 726.
(7) (1881) 11L.R,s 3 Mad., 236,287,  (8) (1926) I.L.R., 5 Pat., 223,
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B. V. Viswanatha Ayyar in reply.—After a preliminary
decree in a mortgage suit, the right to sue does not become
extingnished and an assignee of the parties can be added;
Krishna Iyer v. Subramanie Iyer (1). Abatement is only a
suspension of the right; Manujendra Dutt Chowdhury v. Jnan
Banjan Somaddar(2).

The OPINION of the Court was delivered by

Courrs Trorrer, C.J.—The short point in this case
arises in this way. The plaintiff obtained a preliminary
decree in a mortgage suit on the 18th November 1921.
He then died on the 25th February 1922 before a final
desree had been passed. No application had been made
or acceded to within three months of the plaintiff’s death
to add his legal representatives to the record. It is
contended that in the circumstances the suit must be
deemed by the provisions of Order XX1II, rule 3, to have
abated. The question referred to us is whether on a
proper construction of the authorities that is the true
position. The most illominating principle which shounld
guide us appears to me to be contained in the case of
Chapman v. Day(8) tried before Pourocx, B., and
Lorps, J., and the passage that appears to put it very
shortly is contained in the judgment of Loras, J.—

“Tt is said that, the defendant having died, the maxim
Aclio persomalis moritur cum persond applies. I think it does
not apply in such a case as this. I think ‘action ’ means ‘right
of action’ and if that is the true way of looking at it, the right
of action here had been determined before the death of the
defendant.”

Applying that principle, 1t would appear that the
right of action as there defined by the learned Judge is
determined by a preliminary decree, because the final
decree is only by way of working out in detail the
principles laid down and determined in the preliminary

(1) (1924) 48 M.L.3., 363. (2) (1925) 87 1.0, 818,
_ (8) (1883) 48 L.T., 907.
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decree. The decision in Chapman v. Day(l) has been
followed and applied in this country in the case of Gopal
v. Ramchandra(2). There was a difference of opinion
at the outset, then Crowr, J., was called in, and he based
his judgment on the decision in Chapman v. Day(1). In
Madras, a contrary view seems to have been taken and
there is no doubt that, Subbaraywlu v. Ramadasu(3),
is a definite position adverse to the respondents in
this vefevence. The learned Judges who referred this
case to us thought that by implication the authority
of Subbarayudw v. Ramudnsu(3) had been very much
sbaken by the Privy Council’s decision in Lachmi
Novain Marwari v. Dalmakund Marwari(4). Without
discussing that casein detail, it seems clearly to proceed
on the basis that a preliminary decree determines the
rights of the party and that the rest, whatever it be,
assessment of damages, working out of accounts and so
forth is a mere subsequent defining of the effect that is
to be given to the declaration -of right which is con-
tained and finally determined (subject, of course, to
appeal) in the preliminary decree. We think that the
principle underlying that case, where after preliminary
decree the plaintiff did not appear when the case came
on for final decree and ths case was struck out, a course
which the Privy Council disapproved on the grounds
we have mentioned, applies by analogy just as much to
a case where » man does not appear, because he cannoct
appear since ho is deal. In our opinion all that is
really important in these matters is to have a settled vule
of practice. The present case is obviously a casus
omtssus from the Code of Civil Procedure and probably
nobody had thought of providing for it. In these
circumstances all that is important is that we should

(1) (1883) 48 L.T., 907, (2) (1902) L.LR., 26 Bom,, 597.
(8) (1922) LLR., 45 Mad., 872, (4) (1926) LL,R., 4 Pat., 61 (P.C.).



VOL. LI) MADRAS SERIES 711

endeavour to formulate the most logical rule we can
and follow as best we may the nearest analogies. We
therefore think that 45 Madras is no longer good law
and we must answer this reference by saying that in
our opinion Order XX1I, rules 8 and 4 do not apply to
the present state of circumstances. The case will be

referred back to the Division Bench with that opinion.
N.R.

APPELLATE CIVIL.

Before Siv Murray Coutts Trotter, Xt , 0}z,ifgf Justiee,
and Mr. Justice Svinivasa Ayyangar.

BONTHI DAMODARAM CHETTY (Fourra DEFENDANT),
APPELLANT,

Y.

BANSITAT ABEERCHAND awp oruers (Prarwtire awp
Dereypants 1 1o 3), REspoNpENTS. ™

Hindu Law—Family trade—Purchase of goods by futher for the
trade on credit for a period—Debt, whether ewists during
period of eredit— Antecedent debt—Liability of son— Futher’s
power to mortgage family properly including son’s share as
for antecedent debt during the credit period—Floating
account— Subsequent payments in, whether to be appro-
priated to discharge of amount already wdvanced— Trade
recommenced after being stopped for a few years—Whether
it ceases to be ancestral trade--Family trade or speculation,
test of.

If a Hindu father purchased goods on credit for a period,
there i a debt due and payable by him even within the credit
period, though the debt may not be demandable by the creditor
during that period; such a debt constitutes an antecedent
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debt, and the father ig competent during that period to sell or

# Original Side Appeal No, 126 of 10923,



