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APPELLATE CIVIL.

Before Mr. Justice Philiips and Mr. Justice
Srinvasa Ayyangar.

THIRUVENGADASWAMY AYYANGAR (REspoNvENT-
PETITIONFR AND APPELLANT)

.

GOVINDASWAMY UDAYAR awp ormErs (PrIITIONERS),
: RESPONDENTS.™

Civil Procedure Code (Act ¥V 0of 1908), 0. XXI, . 66, cl. (2)(e)
—Market value of the property-~No duty on Couri to
determine market value and state it in the proclamation of
sale—Valuation of the decree-holder and of the judgment-
debtor as well as of the Commissioner slated in the sale
proclamation, whether proper and legal.

Under Order XXI, rule (8, of the Civil Procedure Code,the
Court is under no obligation whatever to fix, ard state in the
proclamation of sale, its own valuation of the property to be
sold.

C.M.A. No. 345 of 1926, followed ; Munshi Raghunath Singh
v Hagari Sahw, (1917) 2 1>.1..J., 130, dissented from; Saadatmand
Khan v, Phul Kuar, (1808) IL.R., 20 All, 412 (P.C),
explained.

Where the Court, without itself determining the market
value of the property to be sold and staring it in the sale
proclamation, ordered that the valuations of the decrce-holder
and of the judument-debror ag well as that of the Commissioner
apvointed in the case, should be mentioned in the sale proclama-
tiom, held that there was no irregolarity.

Arrear and revision petition under section 115, Civil
Procedure Code, against the order of the Court of the
Bubordinate Judge of Tanjore, passed in E.P. No. 215
of 1926 in O S. No. 73 of 1925,

The material facts appear from the judgment.

K. V. Krishnaswami Ayyar (with A. V. Viswanatha Sastri)
for respondents, raised a preliminary objection that no appeal

* Appes] against order No. 197 of 1827, and Civil Revision Petition No. 587
of 1927,

1927,
November 3.
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lay against an order, settling a proclamation of sale, and referred
to the Tull Bench case in Sivagami Achi v. Subrahmania
Ayyar(1). The revision petition is not maintainable, as there
is no question of jurisdietion, or material irregularity.

K. 8. Krishanaswami Ayyangar (with V. N. Venkatavarada-
chariyar) for the appellant.—An appeal lies in this case. The
decision in Sivagami Achi v. Subralmania  Ayyar(l) was under
the old Code of 1882 ; the langnage of the new Code of 1905,
in Order XXT, rule 66, is different from the langunage of section
287 of the old Code. Clause (2) of rule 66 of Order XXI of
the new Code, provides for notice to the jadgment-debtor, not so
section 287 of the old Code ; clause 3 in rule 66 of Order XXI
iy also new. It is not an administrative order under the new
Code. See drukapalli Navasimha Rao v. Arumilli Subbarayudu
(2). It iy a judicial order. Though a matter falls under
Order XXI, rule 66, still it falls under seetion 47, Civil
Procedure Code. The latter section is wide enough to include
all orders relating to execution and mnot merely orders deter-
mining rights of parties. See Rajah Kamesher Parshad Nurain
Singh v. Ram Sham Kishen(3). The valuation of the property
to be sold is & material circumstance under rule 66 and non-
mention of it affects the rights of the parties. The decision of
the Privy Council in Sundatmand Khan v. Phul Kuar(4) holds
that valuation is a material circumstance to be stated. The
decision in Munshi Raghunath Singh v. Hazari Sahu(5) holds
that the decision by the Court as to valuation is necessary. See
Rai Beni Prassad v. Edal Singh(d). In this case notice to
jadgment-debtor was not given and the order is bad; itis a
material irregularity ; the revision is maintainable.

K. V. Krishnaswame Ayyar for respondent.—Civil Miscel-
laneous Appeal No. 845 of 1926 holds that the Court is mnot
bound to state its valuation.

The JUDGMENT of the Court was delivered by

Srinivasa Avyanear, J.—The judgment-debtor under
a mortgage decree directing the sale of mortgaged
properties has raised the question in controversy in two
forms in the form of a Civil Miscellaneous Appeal and

(1) (1904) LL.R, 27 Mad., 259 (2) 1923) 51 M.L.J., 135,
.(3) (1904) 8 C.W.N., 257, (4) (1898) L.LR., 20 AlL, 412.
(5) (1917) 2 P.L.J., 130. (8) (1919) 4 P.L.J., 37.
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in the form of a Civil Revision Petition. The main point Tuwuves-
relates to the duty of the executing Court with regard Axviseax
to the determination of the market value of the property Guvisna-

. BWAMY
ordered to be sold. The complaint before us was that Ubivar.

the lower Court was wrong in not determining for itself
the market value of the property for the purpose of the
vame being inserted in the proclamation of sale and
further in directing that in the proclamation of sale the
valuation of the property as stated both by the decree-
holder and the judgment-debtor as well as that reported
by the Commissioner appointed in the case should be set
out without indicating any determination by the Court
itself.

We shall later on refer to the argument that was
specially addressed to ns with regard to this manner of
setting out in the proclamation of sale various estimates
made by different parties or persons. Mr. K. 8. Krish-
naswami Ayyangar, the learned Counsel for the appellant,
agsumed for the purpose of his argument that the Court
executing the decree was bound to determine and set
out in the proclamation of sale, the valuation of the
property as arvived at by itself. Our attention in this
connexion has been drawn to the judgment of their
Lordships of the Judicial Committee of the Privy Council
in the case of Saadatimand Khan v. Phul Kuar(l) and
also to that decision having been regarded by many
Courts in India as laying down such an obligation on the
part of the Court. It seems to us impossible to regard
the jndgment of their Lordships as comprehending any
such proposition. When their Lordships referred to
the statements being meade gratuitously either by the
decree-holder or the Court, there can be no doubt that
their Lordships did wnot consider that there was any

Sernrvasa
AvYyangag, J.

(1) (1898) LL.R, 20 All, 412,
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obligation on the Court to fix any such value. It seems
to us that what their Lordships decided in that case wag
merely that it is a material irregularity in the conduct of
the sale, if it should be found that the market value of
the property set out by the Court in the proclamation of
sale should be grossly inadequate or inecorrect. -It is
difficult to spell from the judgment of their Lordships a
proposition that the Court is under any obligation to
determine the market value of the property and set out
the same in the proclamation of sale. Itis one thing
to say that if the Court should launch on the process of
determining the market value and set it out for the
information of the intending purchasers, it should do so
correctly, and another thing to state that it 1s under
any obligation at all to determine and fix the market
value of the property. We do not see that the question
was raised or discussed before their Lordships or that
the decision can in any wise be regarded as one on this
aspect of the question.

It may also be observed that in all the judgments in
this country whevever a similar view seems to have tecn
taken it was done without any argument or discussion,
The gunestion then has to be and indeed could be deter-
mined ouly with reference to the provisions in the Civil
Procedure Code relating thereto. Sub-clause (e) of
clause (2} of rule 65 of Order XXT of the Code provides,
with respect to the proclamation of sale, that the procla-
mation shall specify as fairly and accurately as possible
every other thing which the Court considers as material
for a purchaser to know in order to jundge of the nature
and value of the property. No other clause or sub-
clause In that rule has any reference either directly or
indivectly to the value of the property. Sub.clause (¢)
i3 therefore the only clause which has to be looked
at. When the legislature speaks of the purchaser
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: : ; . o . : THIRUVER-
judging of the nature and value of the property the ZXmevves.

implication is not unreasonable that the legislature Avyavear
v,
could not have intended that the Court should do the Govixoba-
. R . . SWAMI
judging for him. Again when the rule says “every Uvavar.

other thing material for a purchaser to know in serswaes
order to judge of the value”, the indication seems to be arrasost, 3
clear that what the Court has to do is merely to provide
all the requisite material on which the intending
purchaser might form his own judgment of the value of
the property. When the direction therefore is that the
Court in the proclamation should furnish the materials
for judging the value, the inference would appear not
to be unreasonable that the legislature does not require
the Court to come to any judgment itself about the
value. No doubt if in any case the Court should find
and fix the value, such finding and fixing may itself be
regarded as material on which the intending purchaser
can form his own judgment. But even that can only be
by some stretch of language. It would therefore scem
to follow that the Court itself is under no obligation
whatever to fix in the proclamation of sale its own
valuation of the property to be sold. OQur attention has
also been drawn to an unreported Judgment in C.M.A.
No. 345 of 1926 in which the learned Judges have held,
though without much discussion, that there was no
obligation on the Court to fix and proclaim the value of
the property to be sold. We agree entirely with that
view. There can however be no doubt that if a Court
sets out to find and fix the value of the property for
being inserted in the proclamation of sale, it must be
regarded as a judicial act more especially after the
amendments that have been introduced in re-enacting
section 287 of the old Code as rule 66 of Order XXI,
- In the present case before us, however, the complaint is

not that the Court fixed a wrong valuation, but being
52 '
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bonnd to fix a proper valuation it has not itself fized
any value but merely dirvected that in the proclamation
reference should be made to the estimated value of the
property as stated on one side by the decree-holder and
on the other by the judgment-debtor and also as fixed
by the Commissioner appointed in the case. As held
in the case of Awrkapalli Novasimha Rao v. Arumilli
Subrayudu(1), while every order under rule 66 of
Order XXI will not arasount to an order under section 47
of the Code, some orders may so come and in such a case,
no doubt, there will be an appeal. Tho gunestion, when
some value has been fixed by the Court, what such value
should be, may possibly be contended to be a question
arising between the parties relating to the execution of
the decree. The matter is not by any means free from
difficulty but when the Court did not mean or purport to
fix any valne, it ie impossible to say that any such
question arises, Having regard therefore to the manner
in which the lower Court has treated the matter, it
cannot possibly be inferred that any question between
the parties and relating to execution of decrec has arisen
s0 as to entitle the appellant to prefer the miscellancons
appeal.,

The learned Counsel for the appellant referred to
some cagses where it has been held that the Court is
under a legal obligation to find aud fix the actual market
valne of the property to be sold. The case of Lajah
Bamessur Prashad Narain Singh v. Bai Sham Krishen(2)
cannot be regarded as an authority for the position.

In Munshi Raghunath Singh v. Hozari Salu(8) a
special bench of the Patna High Court after holding that
an order under rule 66 of Order XXI, Civil Procedure
Code, settling the proclamation is a judicial order, state

(1) (1926) 51 ML.J, 185. (2) (1904) 8 C.W.N., 257,
(3) (1917) 2 P.L.J., 130,
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that in view of the decision of their Lordships of
the Judicial Committee in the case of the Saadatmand
Khan v. Phul Kuar(1l) it is not open to any Court in
India to hold that it is not the duty of a Court preparing
a proclamation to state as fairly and accurately as possible

in the proclamation the value of the property. With all Axranodts

respect to the learned Judges it does not appear that the
distinction was borne in mind between the obligation to
fix the value accurately if any value is fixed and the
obligation to fix any value at all. TFurther, the question
in that case does not appear to have been considered ou
the terms of the rule.  Cluef Justice CuaniER in that case
held that the reference in the proclamation to the two
estimates of Rs. 7,000 and Rs. 70,000 is more calenlated
to canse confusion in the minds of bidders than to be of
any help to them in the matter. That may undoubtedly
be so. The learned Cuigr Justior made that observation
having regard to the great disparity between the two
figures and the same observation would not obviously be
applicable to a case where the disparity is not so great.

Further in the present case, in addition to the figure
mentioned by the judgment-creditor which may be
regarded as a sort of a minimum and that fixed by the
judgment-debtor which may be regarded as a sort of
maximum, there is also inserted the valuation fixed by
the Commissioner. It is impossible to say that, having
regard thereto, the figures set out are not helpful to
intending hidders to form a judgment of their own
regarding the value of the property.

In Rai Deni Prassad v. Fdal Singh(2), Cuapman
and ATgINsoN, JJ., held that the insertion in the sale
proclamation of the value assessed by the decrse-holder
in addition to that fixed by the Court was calculated to

(1) (1898) LLR., 20 AlL, 412, (4) (191N 4 P.L.J ., 87,
52-A
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mislead intending bidders and therefore wrong. 1t is
possible to doubt the correctness of that view and in any
case the decision there apparently proceeded on the view
of the Full Bench of that Court in Munshi Ragunatha
Singh v. Hazari Sohu(l) above referred to. We are
therefore unable to agree with the view that in all sale
proclamations the Court is under an obligation under
the terms of rule 66 of Order XXI to fix its own
estimated market value of the property and that the
mere setting out in the proclamation of the values
fixed by the judgwment-debtor and the decree-holder
respectively is in all cases caloulated merely to confuse
intending bidders instead of being helpful to them and
therefore offends against the prineiple of that rule.

Having regard to the fact that in this case the
Commissioner’s calculation has also been set out in the
proclamation, the criticismm based on the grouad of
possible confusion is not open. On the reason of the
thing also, we are unable to see why it should be necessary
for the Court to fix the valuation more especially when
the reserve price is also generally fixed by the Court,
and the price fetched at a sale often depends not on
what may be called the intrinsic value of the property
but on the demand for the property at the time of the
sale.

The Civil Miscellaneous Appeal does not therefore
lie and is not sustainable.

A Civil Revigion Petition has also been filed by the
same appellant a3 petitioner. Apparently that was done
to provide against the contingency of the Court holding
that no appeal lies. Even if the order did not come under
section 47 of the Code we could no doubt have interfered,
if there was some question of jurisdiction or some

(1) (1e1%) 2 B.LJ,, 130,
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grievous blunder committed by the Court such as was Irmovex-
held to be calculated to cause only confusion amongst Avvaneir
bidders in the case of Munshi Bagunathe Singh v. Gsﬁgﬁk
Hazart Sahu(l), but in the view we have taken that the Upavss.
Court is under no legal obligation to ascertain and fix samrvass
the market value of the property, no question of jurisdic- Avvanaas. J
tion arises, and ag already stated we are not satisfied
that the figure stated in the proclamation, although of
considerable disparity, cannot be helpful to the intend-
ing bidders. The Civil Revision Petition is therefore
incompetent.

One last point also referred to by the learned counsel
for the petitioner may be briefly disposed of. It was
argued that there was no notice given to the judgment-
debtor before the lower Court ordered that in the place
of the valuation originally given the various figures as
now ingerted should be set out. We find that the order
was made on a date to which the matter stood adjourned
by special order of Court. If the judgment-debtor did
not choose to be present on the oceasion, it was his own
fault.

Further, we are not satisfied that the order made by
the Court in the circumstances was wrong so as to
justify the interference of this Court on revision.

Both the Civil Miscellaneous Appeal and the Civil

Revision Petition are therefore dismissed with costs.
K.R.

(1) (1917) 2 P.L.J., 130,




