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Before Mi'., Justice M iller and M r. Justice Norris,

JUGMOIIUJS'MAI-ITO (Judgm ent-debtor) v. LUCHM ESHUR  
SING H  (.Dbcree-holdeb).®

Limitation—Execution o f decree—Limitation applicable to execution ef  

decree passed when Act X I V  o f 1850 w<l» in force— D isability qf decree■ 
holder— Minority—Limitation, Act (X I V  of 1860, Ss. 11, 14 and SO 
X V  of 1877, s. 7).

In execution of n dcorep, dated tho 20tli April 18G2, certain proceedings 
were taken whioh terminated ou tho 5111 September 18G6, when tlio execution, 
caso was struck off tbe file. Between tlmt date and tho 25fch September 1882 
no further proceedings were taken. On tho lattor date an application was 
made for exocution, Tlio docroo-holder was ft minor whoa tho deoreo was 
passed nnd did not attain his majority till tho 25th Soplwubur 1879.

Meld, that tho words to “ bring an notion" as used in s. 11, Act 
X I V  of 1850, must bo taken to bo synonymous with tho words to “ bring a 
suit” and that the word " suit” must be construed in tho same way as tlie 
word “ B u ll"  used in a. 14, and following tho decision of tho majority of,the 
Full Benoh in B w o  Chunder Hog Chowdhry v. Shoorodhonee Debia (l)musfc 
be taken to inolndo exeoution proceedings ; Muthoora Doss v. Shambhao 
D utt (2) dissented from.

Ileld, therefore^ that as Aot X I V  of 1859 wns appliaable to tho cagg 
previous to the date on which Act X Y  of 1877 oamo into operation, 
and aB nnder s. 11 the decree-holder was entitled bo hove the time 
during which he was a minor deducted from tho period during whioh 
limitation was running against him, his right to execution was not barred 
wbon Aot X V  of 1877 came into force, and that boing so, and the present 
application being mado within tlirtso years of the date on whioh lie attained 
his majority, execution of tho decree was not barred. Ourupadapa JOasapa 
v, Virbliadrapa Irsangapa (3) disoussod i Sahari/ L a ll v. Ooberdhun Lai 
(4) dissented from ; Nurs'mtjh Dayal v. H urryhuv Saha  (5); Shumbhn Nath 
Salta OhowAhry v. Guru Churn Lahiry (6) approved.

This appeal arose out o f a a  application for execution of a  decree, 
d n ted th e  29th A pril 1862, passed iu  favor of tlie Mnlianijah cif 
D urbungah . W hen the deoreo waa obtained tbe M aharajah was

* Appeal from Appellate Order Wo. 57 of 1884, against tlie; order of 
A. 0. Brott, Esq., Judge of Tirhoot, datod 22nd of Junuary 1884, affirming 
tho order of liabu Koylasli Ohundor Mookorji, the Subordinate Judge of 
that district, dated 10th of March. 1883.

(1 ) 9 W. It, 402. 01) I. L. R., 9 Calc., 446 5 12 C. L. B„ ‘131.
(2) 20 W. 11., 53. (5) 6 C. L. B., 489.
( 8) I ,  L. B., 7 Bom., 459. (0)  6 0. L. 437.
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o minor} nnd i t  waa no t d ispu ted  th a t lie atta ined  his m ajori ty  1884
on the  25 th Septem ber 1879. T he present application for execution j t j o k o h t j n

was made ou the  2 5 th  Septem ber 1882, and  it appeared tlm t llAi)HTO
certain proceedings bad  been tak en  in  execution betw een the years Lttoh-
1862 arid 1866, b u t th a t those proceedings term inated  on the 5 th  sihgh. 
Septem ber 1866 w hen the case w as struck  off the file, and  th a t 
between th a t  d a te  an d  the present application no proceedings of any 
kind had been tak en .

Tbe first C ourt decided the question o f  lim itation  in  favor of 
the decree-holder, on  the g round  th a t Act X V  of 1877 was applicable 
to the case, and th a t under s. 7 o f th a t  A ct th e  decree-holder was 
allowed th ree years after a tta in in g  his m ajority , and th a t the  
present application waB m ade w ithin th a t period, the  25 th  
Septem ber 1879 being  excluded from such period under the  
provisions of s. 12.

I n  the lower A ppellate C ourt i t  was contended on behalf of the 
judgm ent-debtor th a t ,  inasm uch as the  L im ita tion  A cta of 1859 and 
1871 did n o t save applications for execution from  being affected b y  
the ordinary periods of lim itation  on th e  ground o f m inority  of 
the decree-holder, b u t  o n ly tl su its ,3’ tbe  r ig h t to  apply for'execution 
in the  present case was' gone before the A ct o f 1877 was passed 
and th a t s. 7 o f the la tte r  A ct could not apply, and  th e  rig h t could 
uot be revived. T he C ourt, how ever, hold th a t  A c t X V  o f  1877 
was. applicable to th e  case, on  the ground tha t tlie law  applicable 
to' proceedings in exeoution is n o t llie law  in foroe a t  the date Qf 
the institu tion  of th e  Buib, bu t the one iu  foroe a t  the tim e of 
the application as laid down in Gumpadapa Basapa v.. 
Virbhadrapa Irsanr/apa (1 ) , aud as th e  deoree-holder could no t have 
applied fo r execution before th a t  A ct came in to  foroe, and  as the 
application was m ade w ith in  th e  tim e lim ited b y  it, he waa entitled 
to have th e  decree executed ,

The appeal was accordingly  dismissed with costs.
A g ain st th a t decision th e  judgm ent-deb to r no.vv specially appealed 

to the l l ig h  Court.
Baboo B ehari,L a ll Mitter fo r the appellant.— The decree 

being one passed in  the year 1862, the L im itation Act) applicable is 
A ot X IV  of 1,859, an d  g, 7 o f A ct X V  o f 1877- has no  application

(1) I, L, K., ? Bomn 460,



750 THU INDIAN LAW REPORTS. [VOL. X >

1884

ju&Moiiusr
M a h t o

v.
Lnan-

MEBHtJR
S i n g h ,

to i-lie case. U nder the A ot of 1859 tbe righ t to  execution Vas 
barred, as under that A ct the decree-holder was h o t entitled to any 
extension of tim e on tlife ground of m inority as he would be 
now under tbe provisions of A ct X V  of 1877, and as the decree 
was barred  before the la tte r A ct came into force the rig h t to 
execution cannot be revived

In  support of these contentions, the  following authorities were 
cited
' M mgiil Pershad Licliit v. Grija Kant LaJiiri (1) j Behary Lall v. 

Goh&vdhnn Lall (2 ) ;  Muthoora Dass v. SImmbhoo Butt (3); 
Shumbht Nath Saha Chowdliry v. Guru Churn Lahiry (4 ); 
JSursingh Dayal v. Hnrryhnr Saha (5) ; Gurupadapa Basapa 
v. Virbhadrapa Irsangapa. (6).

Buboo Mohesh Chunder Chowdry (w ith him Baboo Ram Char an 
Mitter) for the respondent.

The Lim itation law applicable to the  case is A c t X V  of 1877 
{ Gurupadapa Basapa v. Virlhadrapn Irsangapa (6), and .the
rig h t ■ to take out execution was uot barred before th a t Act came* i - -
into force. Though ifc m ay be said that under s. 20 of Act 
X IV  of 18459 the righ t was barred before’Act X V  of 1877 was 
passed, that is not so, for s. 20 of Act X IV  of 1859 must be 
I'ead in conjunction with s. 11 o f that Act. U u d er the latter 
section, if  a t the tim e when the “  rig h t to bring  au. action”  
first accrues, the person entitled to such righ t is under a.disability, 
the “ suit”  may be brought by him  within the sam e period after
the disability ceases. The words “ rig h t to  bring  an action”  is
merely another wny of expressing “ righ t to  s u e /’ and tlie 
word 11 s u i t '1 is .used in  the same section in the same sense as the 
word “ action.” Now in s. 14 the word “ su it,"  is used in  precisely 
the same sense as the word “ ac tion" is now in s. 11, and.as 
used iu that section i t  has been held by the m ajority of a I \ i l l  
Bench of the Court in  the case of Buro Chunder Roy Chowdhry 
v. Shoorodhonee Delia (7) to include any  proceeding, institu ted  in,

(1) L. R., 8 T. A., 123; I. L, R., 8 Colo, 51.
(2) I. L. II., 0 Cttlo. m ; 12 C. L. 11., 481.

(3) 20 W. R., 53. (5)» 6 0. L. H., 489,
(4.). 6 0. L. It., 437. (6) I. L. R., 7 Bom., £69.

(7) 9 W. 11., 402.
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a C ourt.of Justice, and would thus iuclride a r ig h t to sue ou t 
execution. Therefore the ■words “ r ig h t  to b rin g  au action”  
in s. 11 much , be construed . in  the  same way and not in  their 
restricted sense, and i f  that is done, they would include a righ t 
to apply for execution. Then th e  decree-holder would under that 
section be entitled to th ree years, after lie had.attained hie m ajority 3 
in- which to apply for exeoution, and as lie did no t attain bis 
majority ‘till  the 25th  Septem ber 1879, t i e  r ig h t was not barred 
■when A ct X V of 1877 came in to  force. The period allowed under 
that Act is the sam e, and as tho present application was made 
withiu th a t period tlie decision of the lower Courts is correct.

Baboo Behari Lai M itter in reply.

The judgm ent of the H igh Court (M m ’Ea and Norris, JJ.*) 
was as follows:—

M it t e r , J .  (N o r r i s , J . ,  concurring .)— The question fur deci­
sion in  this case is  w hether the execution of a decree, dated 
,29th A pril 1862, is  barred b y . the law of lim itation or n o t ;  
the present application for its  execution being m ade on the 
25 ill September 1882. W hen the  decree was o b ta in ed . the 
decree-bolder was a  m inor aud his estate was in  the Court 
of W ards. I t  appears th a t certa in  proceedings re lating to . the 
exeoution of the decree were taken between the years 1862 
aud 1866, and on tbe  5 th  Septem ber I860  tbe execution case 
was struck  off. B etw een  th a t date  and th e  present applica­
tion no .proceeding was taken either,by the Court of W ards, or by  
the decree-holder a f te r  ho attained .his m a jo rity ; which the Courts 
below have found was on the 25th September, 1879. The lower 
Courts have, decided this question of, limitation in favor o f,the  
decree-holdeiv I t  has been held th a t s. 7 of th e  Lim itation Act 
of 1877, entitles the  decree-holder.to make, his application within 
three years from the date on whioh lie attained majority. 
I f  the L im itation A ct o f  1877: is the A ct applicable,to,this case, 
it, is  not . disputed th a t the present application is within tiine.

I t; wa,s not disputed, probably because it'has now been .con­
clusively settled, tbat either the day On which the decree-holder 
attained his ijnnjority or the day, on which the application for 
execution is made, must be excluded from computation. One

1884

JUOMOHON
Ma h t o

®.
L d c h -

MESHUft
8zma.



752 THE INDIAN LAW DEPORTS. [VOL. X.

1884 of tliose two days being excluded tlie application is made oa the
jDGMoinm day allowed by law, i f  tlie law  is such ns has been contended

m a h t o  f o r  by  the learnod vakeel for tho respondent, A gaiust the judg-
Ijuctt- m ea t two points have been made before u s— First, th a t the deoree

^SiNflii? being a deoree of the year 1802, when the L im itation Act of
1859 -was in force, s. 7 o f the L im itation A ct of 1877 has.no 
application. In  support o f tin's contention the  learned vakeel 
for tlie appellant has relied upon the well-known decision of tlieir 
Lordships of tho  Judicial Committee of the P rivy  Council in He 
case of Mwngnl Pershad Dichit v. Grija Kant Laldri ( 1 ) ; ^  
has further relied upon the decision of this Court in  JieJtary
Lall v. Golerdlmn Lall (2). In  this la tto r case this Bench
hold, upon the authority  of Mungal Pershad Dichit’s ease, tlmt 
an  application for execution m ade afte r the  Limitation Act 
of 1877 came into foroo, in  a su it w hich was pending at tlie 
time when Aot X IV  of 1859 waa in operation , m ust be governed 
b y  the provisions of the  latter Aot, I t  waa contended that if 
the law laid down in this la s t1 mentioned case be correct, then, 
the lower Courts are no t r ig h t in applying the  provisions of 
s. 7 of the Lim itation A c t of 1877, bu t th a t tho law appli­
cable was the L im itation Aot of 3859. T hat being so, it was. 
further contended th a t under tho L im ita tion  Aot of 1850, 
the execution was barred by lim itation, because under th a t Act, 
i t  was contended, tho dccroo-holder was n o t entitled to  nuy 
indulgence ou the g ro u n d  of m inority , and ia  support of that 
contention tho ru ling  iu  the  ease of Muthoom Dass v,.
Shumbhoo Dutt (8) was cited. The nex t point tha t was made 
was th a t the present ap plication is b a rred  by lim itation, because 
a t  the time when the A ct of 1877 came in to  force, the decree was 
altogether barred by lim itation, aud that contention is also based 
upon the ground th a t under A c t X IV  o f 1859 the decree-holder 
is no t entitled to any indulgence <>u tha  g round  o f minority,. 
I t  was contended th a t if, in tlie year 1877 whoa Aot XV of 
th a t year came into operation, tho  present deoree was uo t capable 
of beiug enforced, no th ing  in  the A ot itself would revive the

<1) L. It., 8 I . A., J 2 3 ; I .  L . 1 1 ,  8 Cnlc., 61.
(2) I. L. Lt., 0 Cftle., tU(J; 12 C .L . It., 43L
(ft) 20 W.  11, oa.
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rig h t to  take out exeoution, which righ t had then been ex tin ­
guished uuder the old law, I a  support of this contention the learned 
vakeel for the appellant baa relied upon two decisions of this 
Court, Shumbliu Nath Saha Chowdhry v. Guru Churn LaMry
(1 ) nnd Nursingh Doyal v. Hurryhur Saha (&). As regards the 
first contention, tbe learned vakeel for the respondent, as well 
as the lower Courts, roly upon a decision of the Bombay H igh  
Oourt in  Gurupadapa Basapa v. Virbhadrapa Irsangapa (3). 
I n  that case the learned Judges dissented from the view laid 
down in  Behary Lall v. Goherdhun Lall (4). This la tte r decision 
was a  decision o f  this Bench, and I  am free to confe.es tb a t  I  
overlooked in th a t case one im portnut point, viz., whether or 
not, n t the tim e when the L im itation A ct o f 1877 came into 
operation, there was an y  proceeding peuding w ithin the m ean­
ing  of a. 6 of A ct I  of 1868. The learned Judges of the Bom bay 
H igh Court say : “ In  tbe oase quoted, Behary LaU v. Goberdhun 
Lall, ‘ proceedings'are identified w ith f suit,-’ b u t we think th a t where 
a  deoree has been obtained, tbe application for execution initiates 
a  new set of proceedings.”  As to "  proceedings”  being identi­
fied with “  suit”  i t  seems to me tlm t we held th a t proposition to 
be correct on. th e  authority  of the P riv y  Council decision iu 
Mungal Pershad Bichit’s case, and after ■ bearing argum ents 
in  this case, an d  after considering the ju d g m en t quoted, I  still 
adhere to that opinion, viz., th a t an application for. exeoution 
of a decree is an  application in  the suit which resulted in  the 
deoree. T hat was d istinctly  held in  Mungal Pershad Biohit’s 
case, and we are bound by th a t decision. B u t a t the same tiuie 
i t  seems to m e  th a t, although it  ia an application in th a i  suifcj 
it may n o t be  an application in a  pending proceeding. The 
suit having m atured into a  decree could not pi’operly be said 
to be pending thereafter. A proceeding to. be a pending pro­
ceeding after the decree, m ust be in itiated  by an application for 
execution. . B u t afte r a su it term inates iu  a deoree, if  nothing 
further is done, i t  cannot be said to.be a  pend ing  proceeding. 
I t  is on th a t g ro u n d  th a t .I  think we ware uot righ t in  tlie deci*
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(1) 8 0 . L. ft., 437. (3)1. L. R., 7.Bom. 459,
(2) 6 C. L. K,, 485). ■ (4 )1 . L. E ., 9 OalQ,, ; 12 C. L. R., 491.



1884 sion in Behary Lall v. Goberdlum Lall (1). There we
assumed as a fact tlmfc tlie proceedings -were pending, altbomjH'

JuwMOHUN ,  n  r
Mahto tliere wm nothing on tlie record to show thnt anything m tha
L o rn -  shape of proceedings were pending.. Thou, a s  regards the next

MSiso™ contention, i t  seems to us that the. view tak en  by this Court, tj 
I  am permitted to say so, in the decisions iu Shumbhu Lull: 
Saha Chowdhry v. Guru Churn L'ahiry (2 ), Nursingh Doyal 
y. Hurryhur Saha (3) is quite correct, and I  entirely concur 

iu that view, not because th e  words “ righ t to sue”  iu s .;2 o f  
Act X V  of 1877 necessarily mean “ rig h t to sue out execution,” 
but because from the provisions of th a t section aud other see- 
tions iu th a t Aot it is clear tbat it  was the intention of the 
Legislature to extend the provisions o f th a t section,to proceedings 
in execution also. Mr. Justice  Pontifex, a t page 493 referring to 
s. 2, Act X V  of 1877, says: “  No doubt there is some foundation 
for. this a rgum en t/’ vis., (tbo a rg u m e n t. which was urged,then, 
that the words used wero ‘to revive any  rig h t to sue,’ and Unit 
these words did not include a righ t to take out execution,) “ frmn 
tbo imperfect lauguage used iu the Act, bu t wo th iuk that s( % 
at least indicates, the-policy o f tha Ayfc. " U pon this gwmul it 
was .held that it was the intention, of tho Legislature (as far .as. if; 
could he gathered from th a t section aud o ther sections o f tho Aot} to 
extend the provisious of s. 2 of tlie A ct to applications for executing 
also. We, therefore, come to the conclusion tha t i f  it  can be aliow^ 
that , this application, if mude just the d a y  before Act XV of 
1877 came into operation, would have, been barred, then s.,7 
of the Act of 1877 would have no application. The question 
therefore is . whether the decree was barred  oil that date. . 
upon this; poiufc.it is quite clear th a t the law  to be looked te 
Aot X IV  of ,1859, because tha t has been held by the, Judicial 
Committee of tbe P rivy  Council iu Mungal Pershad Dioldt's case,, 
The decree is dated. 18.62, when Act X IV  o f 1859 was...in. 
fo rce ; and, although there had beeu a u  in term ediate Lim itation Act 
in  1871, ifc was held by theiv Lordships of, the Jud ic ia l Committee 
that, if  the deoree is dated a t a time when. A ct X IV  vvnMn furov 
that Aot nlouo would govern the application for execution of;

(1 j I ,  Ii. R,, Ottle., 440; 12 0. L. E . 431,
(2) C 0 . It. It., 437. 3̂) 6 0 . I*. 11, 489,
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deoree.. We, tlierefore, come to  the consideration of the question 1884
whether uuder Act X IV  of 1859 the decree-holder would have j u o m o h u b

been barred if  he lmd made his application in  the  year 1877. M a h t o

The answer to this question depends upon the construction to Luoh-
be.pnt upon ss. 11 and 80 of the Lim itation Act of 1859. Section 20 sisan.
say s : “ No process, of execution shall issue from any Court not 
established by Boyal C h arte r to on foroe any judgm ent, deoree 
or order of such Court, unless some proceeding shall lmve been 
t a k e n  to enforce such judgm ent, deoree o r order, or to ■ keep the 
sam e' in  force within three years’ next preceding the application 
for sucli execution.”  That is the general position, viz., th a t 
unless there is some proceeding taken within three years next before 
the application it  would be held to be barred by limitation. I t  
was pointed out in  some, cases decided under the old A ct, that 
there is a dcfect ill the language of the section, and that it really 
means that no process of execution shall issue from any Court 
not established b y  Royal C harter unless au application for exe­
cution shall have been made within three years from the date of the 
decree, &e. Now, in thia case, if  s. 20 applies, there is no dbubt 
tbat the application was barred by limitation, because tlie date 
of the decree is 29th April 1862, and the last proceeding taken 
was struck off on the 25 th September 1866, and nothing was done 
between that date and.the date when the Act..of 1877 came. into, 
operation. Therefore, clearly, under b. 20 the application made 
on that date should have beeu held to  be barred by limitation.
Therefore, unless the decree-holder was entitled to rely upon 8. 11 
of the Limitation Act of 1859, the present application must be held, 
barred. Upon this point the learned vakeel for tho respondent 
relied upon a Full, Bench decision in Euro Chunder Roy Chovs- 
d h y  v. Shoorodhonee Debia (1 ) ; that was a decision upon the 
construction of s. 14 of the Lim itation A ct o f 1859. The same 
difficulty, arose in applying s. 14 to execution proceedings,,«»in 
applying s. 11, aud i t  wns held by the m ajority o f . the C ourt: in 
that case that the  word “su it” must not be construed in  a restrict­
ed sense, and th a t i t  means any  proceeding instituted in a Court 
of Justice. H aving regard to the argum ents Used in support of 
this conclusion I  do not see any distinction lietvireen the consfcruc- 

, (1) 9 W. B , 402. ,



7 5 6 , THE INDIAN LAW BEPORTS. [VOL. X.

1884

JOGMOHUN
M A IIT O

V .
Ltjch-

SIE3EIU R
giNGrr.

tion to bo pu t as regards th is  point upon s. 14 and g, 11.. j f 0 
doubt iu  s. 14 the words used a r e :  “ The tim e during which 
the claimant, or any person under whom he claim s, shall have, 
been engaged in prosecuting a  suit upou the sam e cause o f action 
against the same defendant, or some person whom lie represents, 
bond fide and with due diligence, &o., ”  and in  s. 11 the words 
used are : “  I f  a t the time when the rig h t to  bring an action first 
accrues the person to  whom the righ t accrues is under a legal 
disability, the action m ay be brought by such person.”  B ut it 
seems to me th a t the  words “  to bring  au  action, ”  may be 
converted into the worda f< rig h t to bring a  suit,”  and th a t is 
also clear because in the section itself tho word “ su it ” has been 
subsequently used as a  substitute for the word “  action.”  I f  we 
give effect to the argum ent upon which thia broad construction 
was pu t on the word “  suit,” then wo are compelled to come to the, 
same conclusion as to the construction to be p u t upou s. 11 as the 
learned Judges iu the last m entioned case catno to as to the con­
struction to be pu t on s. 14. Therefore i t  seems to me that 
s. 11 also applies to  execution proceedings. N o doubt this 
view is opposed to tha t expressed iu  the decision in Muthoorot 
Dass v. Shumhboo Lall (1) and the cases there cited, bnjfc the deci­
sion in  Muro Glmnder Roy Ohowdhry v. Skoorodhonee Debia (2) 
being a Full Bench decision, and we agreeing w ith the reasons given 
in  tha t judgmeufc, are not bound by tho decision and the decisions 
cited therein. F o r these reasons I  am of opinion th a t under 
A ct X IV  of 1859 the decree had not been barred by  Limitation 
a t the time when A ct X V  of 1877 came into force. There is 
only one point whioh remains to be nolicod, viz., th a t when the 
A ct of 1877 came iuto operation the decree-holder was not iu 
a  position to execute th e  decree as he was then uuder the guar­
dianship of the Oourt of W ards ; bu t this would not prejudice. 
Lis r ig h ts ; i t  has been so held by the P rivy Council in  the case 
of Phoolbas Kooniour v, Lalla Jogeshur Sahoy (4).

On these grounds I  am o f opinion that the decisions o f fclw Iowor 
Courl.s are correct. The appeal will be dismissed with costs.

Appeal dismissed*
(1) 20 W , B., 63. (3) 20 W- R ,  63.

(2) 9 W . II , <102. (4) I. Ik 1 Cale., 220.


