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a su it within tbe lim e fixed in th is bond and recover tbe money. 18 8 1 

I  will no t transfer o r  .m ortgage to any one the “hypothecated pro- " nabotamT  
perty till the principal and in terest of this d eb t is paid up; if  I  ^ass 
do so it  will be illegal.”  Then he goes o n : Cl These few lines Bnno Pau- 
have therefore been w ritten  as an unconditional bond hypothe
cating m y property, bo th a t  ifc m ay serve as a  docum ent and  be 
of use when required. P .8 .— I  have taken this Rs. 4,100 over 
and above the Rs. 3 ,200 borrowe d by  m e, by hypothecation of 
the property, b y  the m ortgage deed attested  on 17th M arch 1873.’-’

Looking a t tha whole of th is  deed, their Lordships cannot 
place any other in terp re ta tion  npon i t  th an  th a t  i t  was a  m ere 
hypothecation of the taluq which waa th en  n nder m anagem ent.

Then w ith regard  to  s. 4, cl. 3, which says, u that, so long 
as such m anagem ent continues, the ta luqdar and his heir 
sh a ll  be. incom petent to  m ortgage, charge, lease, or alienate their 
immoveable p roperty  or any p a rt thereof, or to  g ran t valid 
receipts for the ren ts and profits arising  or accruing therefrom ,” 
i t  appears to  their Lordships th a t this deed, being a  m ere hypothe
cation of the p ro p erty , falls clearly w ithin the clause, and conse
quently th a t  it was iuvalid, B oth  the C ourts  have held th a t  the 
deed was invalid w ithin the m eaning of the A c t ; and their Lord
ships think., th a t those decisions are righ t. T hey  will therefore 
humbly advise H er M ajesty  to affirm the derision of the C o u rt; 
and the  appellant m ust pay the coBts of th is appeal.

Solicitors for the ap p e lla n t: M essrs. Watkins and Lattey .
Solicitors for the responden t: Messrs. Barrow and Rogers,

APPELLATE CIYIL.

Before. Mr. Justice Tottenham anil Mr. Justice Norris.
GOPAL C H U N DE R  SIRCAR (PtUNTwi?) v. A. D HI RAJ AETAB 1884

CHAND M A9ATAB (Dbpekdaht).* May ^8,
Cesses, Liability for—Debutter land— “ Owner and holder"—Bengal 1

Act IX  of 1880, j. 56.
Bangui Act IX  of 1880 contemplates tlie payment of the ceases by 

persons beneficially interested in tho land in respect o f which the cesses 
are levied.

* Appeal from Appellate Decroe N o. 1688 of 1883,' against the decree 
of Baboo Jogesli Chunder Mitter, Second Subordinate Judge of Buvdwan, 
dated the 26th of March and 29th of March 1883, reversing the decree 
of Baboo Gopal Chunder Bose, Seoond Sudder Munsiff of Burdvrau, dated 
the ,16th of December 1882.
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Tlie words “ owner and holder” in s. 56 o f that Act are not limited to 
~ any one person, nor for tlie purposes of that section must the owner be in 

actual possession. The plaintiff, who was a putnidar of the defendant, 
having paid certain cesses in respect of what lie described in his plaint 
to be “ debutter lakhraj lands” lying within the ambit of his putni, sued 
the defendant to recover the amount of such cesses. The defendant 
admitted that he was proprietor of the estate in which the lands were 
situated, but denied his liability for the cesses.

Held, that the defendant was not liablo to pay the amount of the cesses, 
but that the person liable was the idol through its shebait, or some person 
in receipt of the rents and profits of the land, or some person in actual 
possession of the land in occupation of it.

I n this case the plaintiff, who was a putnidar o f  the defendant, 
had to pay certain road and public work, cess in  respect o f  lands  
described in  the plaint as the debutter lakhraj lands o f an 
idol named Shib Thakoor. 'The plaintiff alleged that the defen
dant was the proprietor and in possession o f  the land, aud as such 
was liable to make good the am ount paid in  respect o f the 
cesses.

Before the M unsiff the defeudant admitted his title to tlie land  
in  question, but contended that he was uot liable* and that the 
plaintiff should have sued the person who was in  actual occu
pation o f the land. The M unsiff, however, gave tlie p laintiff a 
decree for the amount claimed, on the ground that lie was entitled  
to have the am ount o f the cesses paid by tlie defendant, inasm uch  
as he was tho proprie to r  o f the rent-free land.

On appeal tlie Subordinate Ju dge reversed the decree of Lhe 
M unsiff, aud dism issed the suit ou the follow ing grounds, as stated  
in tlie ju d g m e n t :—*

“ The plaint in this case does not appear to have been righ tly  
framed. The property from which cess was claimed was described 
as the debutter lakhraj property o f some idol, Sliib  Thakoor. 
Nevertheless, the plaint stated that the Maharajah defendant 
was the proprietor and was in possession. I f  the property is 
actually  debutter, the idol is, and m ust be presumed to he, the 
malik, and if the Maharajah is in  possession he cannot but be 
the trustee or shebait. Tlie suit does not seem to have been 
framed against the defendant in his character as shebait or trustee. 
The Maharajah in his written statem ent says that on enquiry  
he finds that he is not in possession, and that those iu possession.
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should have been sued, and  lie pleaded non-liability  for the 
plaintiff’s claim. T h e  lower C ourt decreed th e  plaintiff's claim in ~ 
th is state of the p lead ings, say in g  th a t he has the  undoubted 
rig h t to  sue the proprietor of the rent-free land, and therefore 
th e  defendant was liable. I  th in k  th is  view o f  th a t  C oart is n o t 
supported by the law . Section 56 of A ct I X  of 1880 recognises 
three classes o f persons ns bound to  pay cesses for rent-free 
lands

(1.) Owner and  holder of an y  rent-free land.
(2.) Every person in receip t of the rents and profits.
(3,) E very  person iu  possession and enjoym ent of the land.
“ The M aharajah does no t ad m it th a t  he is in  possession or enjoy

m ent o f  the land, nor has the  plaintiff adduced evidence to 
show th a t  he is so in possession. I f  the M aharajah  is in  receipt 
o f the ren ts , he is the shebait of the  debu tter property. This 
doeB n o t seem to  b e  th e  p lain tiff’s case. N or has i t  been proved 
by the  evidence. The M aharajah  m ay be * o w n e r/ bu t i t  has 
n o t been shown th a t  he is also the  f holder.’ The word ‘ and* 
in  the section coupleB the  w ords ‘ owner* and ‘ holder.’ I t  
does not, as u rg ed  by th e  respondent’s pleader, disjoin them . So 
th a t there is n o th in g  to show how the M aharajah  can be held 
liable.”

A gainst th a t decision the p lain tiff now specially appealed to 
the  H igh  Court.

Baboo Qrya Bunkur Mozoomdar for the appellant.

Baboo Chunder Madhub &7me and Baboo Ba&unt Coomar Bose 
for the respondent.

The judgm ent o f  the H igh  C o u rt was as follows t

T ottenham, J .  (N orris, J . ,  concurring),— In  this oase the 
plaintiff, who is the  appellant in  this Court, wns a pu tn idar of 
tlie M aharajah of B urdw au. As a pu tn idar he had  to  pay road 
cess and  publio w ork cess, in  respect of ce rta in  debutter lands 
ly ing within th e  am bit of h is pu tni. H e sues the  M aharajah 
to recover these cesses from biin .

I n  the first C ourt there appears to  have been an admission 
made by  the M abarnjnli’s pleader th a t the. M aharajah  had  some
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right in the lands in dispute. The M unsiff says: “ The 
defendant, adm itting his title  to the land in question, urges in 
his w ritten defence that tlie p laintiff should have sued the person 
who is in actual occupation o f the lands"’ ; and the M unsiff was 
o f opinion that that defence had no foundation in law , that inas
much as the Maharajah adm itted h im self to be the proprietor of the 
rent-free lands he was liable for the cesses. Tiie first Court 
therefore made a decree in favor o f  the plaintiff.

On appeal the Subordinate Ju d ge reversed the decision o f  the 
M unsiff and dism issed the su it  apparently on  tw o firomids. 
H e thought that the plaint had not been righ tly  framed, for 
whereas the plaint described the property as debutter, i.e., the 
lakhraj property o f  an idol, Shib Thakoor, the defendant 
Maharajah was sued in his capacitiy o f  proprietor, though the 
land belonged to an idol and not to the Maharajah. I f  the 
Maharajah was the holder o f  it  at all, he m ust have held it as 
shebait. The Maharajah not being sued in that capacity the 
Subordinate Ju dge thought that he was not liable for the am ount 
claimed. The Subordinate Ju dge further differed from the first 
Court as to the construction to be put upon the words o f the 
Cess A ct, s. 56, Bengal A ct IX  of 1880 . The M unsiff held that 
it  was quite enough for the defendant to adm it his ownership 
o f  the land to make him  liable for the cesses thereof. Tlie 
Subordinate Ju d ge says that it was not enough. The defendant 
m ust not on ly  be proved to be the owner, but also the actual 
holder o f  the land. H e points out that s. 56  recognises three 
classes o f  persons as bound to pay cesses for rent-free lands: 
F irst, the owner and holder o f any rent-free lands; secondly, any  
person in receipt o f  the rents and profits; and, th ird ly , every  
person in possession and en joym ent of the land. The Subordinate 
J u d ge holds that the term s “ owner and holder”  m ust relate 
to the same person, that the owner is n ot liable to pay 
cesses unless he is also a h o ld e r; and that in the present case the 
Maharajah, not having adm itted being in possession, nor having  
been proved to have been in possession in any capacity, he is uot 
liable for the cesses claim ed.

A s regards the first ground stated, we thialc the Subordinate
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Ju d g e  was righ t, and  tlia t upon th e  su it as fram ed, the plaintiff 
h ad  no  rig h t to recover the  cesses from the Maliarnjab. P ro m " 
th e  plaintiff’s own showing the  dubutter laud belongs to an  idol. 
T he party  liable to those cesses is therefore th a t  idol, th rough  its 
shebait, or some person in  receip t o f  the re n t and profits o f  the 
land , o r some person in  actual possession o f  the laud in  occupa
tion  of it. The s u it  ag a in st th e  Maharajah ia  his capacity  of 
proprietor m ust, we th in k , fail. H e  is n o t tlie proprietor of 
th e  rent-free lands if  they  belong to  an idol ; nnd in  his capacity  of 
p roprie to r o f  the estate w ithiu the-lim its of which geographically  
th e  debutter lands are s itu a ted  he would not be liable, excepting 
h e  paid the cesses iu the firs t instance and recovered them  from 
th e  idol afterw ards, or from the p lain tiff pu tn idar. U pon  th a t  
g round alone, therefore, we th ink  th a t the  decree of the lower 
A ppellate Court should be affirmed.

As regards the o th er g round  sta ted  by  the Subordinate Ju d g e , 
w e are of opinion tlm t he is m istaken in  b is  construction o f the 
law . W e do not tak e  the  w ords ft owner and  holder*1 in  s. 56, 
when referring  to ren t-free lan d s, to be lim ited  to any one indivi
dual, o r  th a t th e  ow ner m ust also be in ac tu a l possession, W e 
th in k  th a t these words are in tended to apply  to both classes of 
cases, nam ely , w here th e  lakhraj lan d  is the actual p roperty  
o f the owner, an d  w here, as in  th e  p resen t case, the debutter 
beiug the p roperty  of an  idol is held on behalf of th a t idol by a  
tru s tee  or shebait. W e th ink  th a t the A ct contem plates the pay
m ent o f the cesses by persons beneficially in terested  ia  the lau d  in  
respect o f which th e  cesses a re  levied, and  th a t  in. th e  present case, 
th e  M aharajah, n e ith e r beiug adm itted nor found to bo beneficially 
in terested  in this d eb u tte r laud , the  lower C ourt was justified  in  
holding him free from  the  liab ility  which th e  plaintiff seeks to 
im pose upon him.

The appeal is dism issed with costs,
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