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SiKAuonsA plaintiff, havins made an adequate tender of the amountISfAYTOU  ̂ ’ O , . , , I
V. specified in the contract at the time mentioned tnerein, 

mukdswami w'as entitled to call upon tlie defendants, tlie sons and 
Qf Yenkatapathi, for a conveyance of the property. 

LANCEioT Tlieir Lordsliips are of opinion that the decree of the 
sakderson. , Ooupt dated the 5fch March, 1925, was correct,

o
and that this appeal should be dismissed with costs. 
They will humbly adyise His Majesty accordingly. 

Solicitor for appellants : E. 8. L. Folah 
Solicitor for respondent; Douglas Grant and Dold.

A.M.T.

INSOLYEKCY— FULL BENCH.

Before Sir William Phillips, Kt.̂  Ofidathig Chief Justicê  
Mr, Justice Bamesam and Mr, Justice MadJiavan Nair.

IP27, In re KANCHBRLA KRISHNA BAO.^'
Augtist 24,

Presi^e?zcy Towns Insolvency Act {III  of 1909), sec- 7 and els. 
12 and 18 of the Letters Patent for the High Court of 
Madras— Ganislee ffoceedings— Garnishee living in 
Calcutta— Performance of contract by garnishee due in 
Madras— Jmisdiction of Insolvency Court, Madras, against 
garnishee.

Eeld hy the Full Bench (1) tliat section 7 of the Presidency 
Towns Insolvency Act (III of 1909) confers jnrisdiction on the 
High Court in garnishee proceedings even when the garnishee 
liyes^outBide the temtorial jurisdiction, (2) that clause 18 of 
the.Letters Patent is not governed by clause 12 of the Patent 
but (3) that it is a matter of discretion for the Judge in each 
case to either allow any particular claim to be tried in the 
Insolvency Court or to direct the Official Assignee to file a 
suit therefor in the ordinary course.

G-a h n is e e e  P r o c e e d in g s  in I .P .  No. 267 o f  1923, in the 
matter of Kancherla Krishna Rao, an insolvent. This

=*■ I.P. No. 207 of 1983,



case coming on for iieariiigj Mr® Justice K t j m a h a s w a m t  

S a s t r i ,  made tlie following
ORDER OF REFERENCE TO A  FULL BENCH :—

The foliovring three paragraphs are taken from the 
Order of fieferenoe :—

This is a garnishee application arising out of the insol­
vency of Kanoheiia Krishna RaOj ■who was appointed the 
sole agent for the Madras Presidency under a contract for the 
sale of kerosene oil and other products of the United Refineries 
(Burma);, Ltd. The garnishee summons is taken out against 
Frank Johnson Sons & Co.j Ltd.^ and the United Refineries 
(Burma)j Ltd., claiming (five) lakhs of rupees as damages for 
breach of contract.

Yarious defences have been raised_, one of them being as 
to the jurisdiction of this Court. The contract admittedly was 
made at Calcutta and the registered office of the first Company, 
Frank Johnson Sons & Co.  ̂ Ltd., is at Calcutta and the office 
of the United Refineries (Burma), Ltd., is at Rangoon. None 
of them bave any branch or carry on business in the Madras 
Presidency. The contention is that this Court has no jurisdic­
tion as the contract was entered into outside Madras and the 
Companies sought to be made liable carry on business outside 
Madras. The question is whether the case is governed by clause 
12 of the Letters Patent.

As regards the nature of a garnishee summons, I think 
that a garnishee summons is really a plaint which the Assignee 
has to file against persons whom he seeks to make liable for 
moneys due to the insolvent or for damages. If there was no 
insolvency, Kancherla Krishna Rao would have to file a suit for 
the recovery of damages for breach of the contract and all that 
section 7 of the Presidency Towns Insolvency Act does is to 
allow the Official Assignee to file an application for the recovery 
of any moneys which he claims instead of the expensive process 
of filing a suit for the same.

[Then on a construction of the contract in this case his Lord­
ship held that the performance of the contracts, i.e., sending out 
oil to Madras, was to be in Madras and that therefore part of the 
cause of action arose in Madras. After referring to and discus­
sing 13 Bom. 520, 45 Mad. 31, 38 Calc. 560, 40 Mad. 810, 
L.R.; 8 Ch. App. 83 and Williams’ Bankruptcy Practice,
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Kancheela X8tk edition, pages 394 and 396, all of wMoli are referred to  

later on, he referred the case to the C hibt? J u s t ic e  for a decision, 
Inrs. necessary, l)y a Bench of three Jaclges, of the two questions 

mentioned in the judgment of the Full Bench.— Ed.]

Accordingly liia Lordship tlie Chiep Justice ordered 
the case to be placed before a Full Bench of three 
Judges as constituted above.

O n this E efeeenoe- "
S. Bufaisivcmi Ayyar {'with K. 8. Harayana Ayyangar) for 

Oifioial xissignee.— The Insolvency Conrt of Madras has juris­
diction to decide tlie question relating to the garnishee though 
he may be liAang ontside this Presidency ; see sections 7, 8 and 
90 of the Presidency Towiis Insolvency Act. Clause 12 of the 
Letters Patent does nob control clanse 18 of the Letters Patent 
which gives the High Gonrt insolvency jurisdiction beyond the 
limits of the ordinary original civil jnrisdiotion of the High 
Court; Ahdul Khader v. The Official Assignee of Madras{l), 
Qmeshdas PcmaJal, In re ; B. D. Setlma y .'R. 8 . I). C'/i0j0ra(2), 
Naoroji Sorabji Talati, In re{^)', compare Williams'’ Bank­
ruptcy Practice, 13th edition, pages 392 to 395. It is not that 
there is no jnrisdiotion over strangers. ]3ut it will be a matter of 
discretion for tJie Insolvency Gonrt to try the claim or not. 
Generally claims arising out of insolvency are ordinarily tried by 
insolvency Court; bnt claims not so arising are ordinarily 
referred to regular civil courts.

[O ff ic iatin g  G.J.— I f  the Insolvency Act to o k  a w a y  certain 
T igh ts o'£ the Insolvency Court, then clause 12 of t h e  Letters 
Patent cannot give them. Similarly i f  the Insolvency Act does 
not take them away, clause 12 cannot limit clause 18 which 
gives insolvency jurisdiction-]

R, W. Aingar (with 0. T. Govindan Namhiar) for garni­
shees.— The Insolvency Court has no jurisdiction in this matter. 
Section 7 of the Presidency Towns Insolvency Act defines only 
the power and not the territorial jurisdiction. Insolvency juris­
diction is not any special jurisdiction but is only part of the 
ordinary original civil jurisdiction of the High Court. If sô  
section 7 is impliedly subject to clause 12 ; In the matter of
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Gandas N ’arrondcis ; Navivalm y. 0. 2\tr%er(l)j Prasad
Banerjee v. iVo6o Kishore Roy{^2), In re Ghidamhctram Ckettyid). Eao,
In Khobder v. The Official Assignee of Madras{4<) there is
no cliaoussion of the present question and there is no reference 
to In the matter of Gandas Narrondas*, Wamvahih y. 0. iL.
Tunier{l). In any erent, the jnrisdiotion conferred by clause 18 
is limited to the Presidency of Madras. In this case the contract 
was made in Calcutta and defeaidants reside in Calcutta. As 
performance of the contraot alone was to be in MadraSj part only 
of the cause of action arose in Madras and hence leave of the 
Court to file the suit in Madras is necessary ■, In re James 
Gurrie[h).

[PtAMBSAMj J,— The words “  within the Presidency of 
Madras ”  in clause 18 refei to insolvency arising within the 
Presidency and not to strangers against whom insolvent may 
have claims.]

If clause 12 does not control clause 18, then there will be 
exeoution against people who are outside the Presidency which 
is opposed to the spirit and wording of clause 12. Even if 
sestion 7 gives jurisdiction it is not desirable that questions 
against strangers should be decided by the Insolvency Court 
without being left for trial by ordinary Courts; Williams^ 
Bankruptcy Practice, page 393, 'Ellis v. Silber(Q)j Ex parte 
Bichinj In re Foliard(y).

8. I)uraiswa7ni Ayyar,in Te'plj.— Clause 12 deals with suits 
and not “ proceedings in insolvency which are exclusively dealt 
with by clause 18. Under section 17 of the Presidency Towns 
Insolvency Act, property of the insolvent wherever gltuate, i.e., 
though outside the Presidency, vests in the Official Assignee.
Hence the Court should have power to order persons in posses­
sion of insolvents property living outside this Presidency to 
hand it over to the Oiiioial Assignee.

OPIMOIT.
PhillipSj 0 % .  G .J.“ Tlii3 petition com es before us PmLupa; 

on a reference by  Kumaras'wami Sastbi, J,, and we are 
asked to determine two questions of law relating
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to insolvency, (1) whether section 7 of the Presidency 
ŝao, Towns Insolvency Act confers jurisdiction on the High
—  Court in garnishee proceedings where the garnishee

osy&.oj’ lives outside its jurisdiction and (2) whether clause 18
of the Letters Patent is governed by clause 12 of the
same. Both these questions were decided by a Bench 
of this Court in Ahdul Khader v. Ofloial Assignee of 
Madms{l) and it was there held that section 7 does 
give jurisdiction to the High Court to adjudicate on 
claims relating to immovable property situated outside 
the limits of its ordinary original civil jurisdiction. The 
learned Judges also held that clause 12 of the Letters 
Patent does not control the provisions of clause 18 so 
as to limit the insolvency jurisdiction of the Court. 
The reference does not in terms question the correctness 
of the decision in Ahdul Khader v. Official Assignee of 
Madras{l) but the learned Judge refers the matter on 
the ground that these questions are of considerable 
importance and are frequently arising in the Insolvency 
Court.

It is contended for the garnishee that the proceed­
ings in the Insolvency Court are governed by rules 
relating to the ordinary original civil jurisdiction of 
the High Court and that, as such jurisdiction is limited 
by clause 12 of the Letters Patent, the same limitations 
must apply to Insolvency matters. Section 7 of the 
Insolvency Act is identical with section 105 of the 
English Bankruptcy Act of 1914. Under that section 
105 it has been held that the Court of Bankruptcy has 
jurisdiction in cases of claims by a trustee against a 
third party and that such jurisdiction is not limited to 
cases in which the trustee’s right is a higher ono than 
the bankrupt’s. While admitting this jurisdiction, the 
Courts have observed that it is a discretionary one ’which
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should not be exercised in all cases but the parties 
should be allowed to fight out the dispute in certain cases 
by an ordinary action. The question is fully dealt with  ̂
by Williams in his Bankruptcy Practice, pages 392 to O f f q . c j .  

395, and the principles on which the Bankruptcy Court 
should refuse jurisdiction are sought to be explained.
In view of the fact that the same question has been dealt 
with fully by a Bench of this Court in Abdul KJiader v.
Official Assignee of Madrasil) it seems unnecessary to 
discuss the question at great length and I would merely 
express my agreement with the decision in that case and 
would repeat the observations of A bdue Rahim, OlFg. C.J., 
that the Insolvency Court will seldom deem it expedient 
to try difficult questions of title. We are aware that 
this view of section 7 of the Insolvency Act has not 
been adopted in all the other High Courts of India and 
we, understand that the question of further legislation, 
on this point is now under consideration. Meanwhile 
I See no reason to differ from the previous decision of 
this Court so far as section 7 is concerned.

As to whether clause 12 of the Letters Patent 
governs clause 18, the argument in AMul KImd&r v.
Official Assignee of Madras (1) is somewhat brief, but I agree 
that the conclusion arrived at is correct. The insolvency 
jurisdiction of the High Court is given by clause 18 of 
the letters patent. It has been held by the Privy Council 
in In the matter of Gandas Narrondas; Navimlm v.
0. A. Turneri^) that the entering up of a judgment by 
the Insolvency Court is an act done in the ordinary 
jurisdiction of the High Court. Similarly in Amoda 
Prasad Banerjee v. Noho Kislore Roy{B), Sale, J., 
following this case held that the High Ooarfc exercises 
the powers of an Insolvency Court under a special juris­
diction, but as a part of the ordinary jurisdiction vested
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Kancheet.a f3Y the law. Taking it tlmt'tlie iurisdictioa is exercised
K e is h n a  . . , . . T  . - n J JC n  J.1 u.Eao, as ordinary original jurisdiction it does not loiiow that

—  clause 12 wliioli deals with ordinary original ciyil
orrĜ Gj. jurisdiction must govern tlie case. It is clause 11 of

tlie Letters Patent that gives ordinary original civil 
jurisdiction to the High Court and that prescribes that 
it shall be exercised “ within such local limits as may 
from time to time be declared and prescribed by any law 
made by the Governor in Council ” , Clause 12 makes 
provision for receiving, trying and determining suits in 
the exercise of its ordinary original civil jurisdiction, 
and so far as suits are concerned the territorial jurisdic­
tion is limited to the town of Madras, bnt jurisdiction 
is also given in certain cases where the leave of the Court
has been first obtained. So far as the insolvency juris­
diction is concerned, we have to refer to clause 18, 
which states that the Court for relief of insolvent 
debtors shall have and exercise within the Presidency of 
Madras such powers and authorities with respect to 
original and appellate jurisdiction and otherwise as 
are constituted by the laws relating to insolvent debtors 
in India. In the first place ; this clause shows that the 
Insolvency Court exercises not only original jurisdiction 
but also appellate jurisdiction provided such is consti­
tuted by any law. The law which gives the Insolvency 
Court its jurisdiction now is the Presidency Towns 
Insolvency Act III of 1909, Under section 3, the Courts 
having jurisdiction in insolvency under this Act shall be 
the High Courts of Judicature at Fort William, Madras 
and Bombay and in the Act there is no limitation of the 
jurisdiction to the town of Madras. Unless therefore 
clause 12 governs clause 38, such limitation cannot be 
upheld. It appears that the insolvency jurisdiction, 
although part of the ordinary original jurisdiction, is a 
special power relating to insolvency matters which can 
be distinguished from the power given under clause 12
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relating’ to suits. On a consideration of tlie two clauses. K-vbghkula
o  . . . .  K e is s n a

it will be seen that it is impossible that clause 12 can
Jn re.

sroverii clause 18- for if it does, the wliole of it and not —
- • f 1 • • I (< 1 PeIIiLIPS,merely the provision for obtaining leave oi the Court in opfs. o.j . 

certain cases must apply. If therefore an insolvency 
matter is of a small cause nature falling within the 
jurisdiction of the Small Cause Court at Madras, the 
High Court would have no jurisdiction at all and it is 
not contended that such petty questions arising in insol­
vency should go to the Small Cause Court. Similarly 
when there is a provision in clause 18 that the Insolvency 
Court.shall have such powers as are constituted by the 
laws relating to insolvent debtor.? in India and there is 
no reference made to clause 12, it is difficult to hold that 
the clause should be read as if the words subject to 
the provisions of clause 12 ”  were inserted. Again if 
this were the case, the converse would equally apply and 
f̂ the powers under clause 18 were restricted by the Act, 

such restriction would be of no avail as against clause 
12. It is therefore impossible to hold that clause 18 is 
governed by clause 12 and this view is further confirmed 
by section 90 of the Insolvency Act which runs as 
follows;—

In proceedings under this Act, the Court shall have' the 
like powers and follow the like procedure as it has and follows 
in the exercise of its ordinary origingil oiTil jnrisdiotioiiJ''

This by itself may support the view that clause 12 is 
applicable, but we find the following proviso :

Provided that nothing in this snh-seotion shall in any 
way limit the jurisdiction conferred on the Court under this 
A ct.”

This proviso clearly provides that the limitations of 
clause 12, if they limit the jurisdiction conferred by the 
Insolvency Act, do not apply,

A further contention is put forward that the words 
“  within the Presidency of Madras ” in clause 18 take

VOK.  LI] MADRAS SERIES 54?



away tte jurisdiction of the Court to deal with persons 
Âô , liyiiig or property situated outside the presidency, but

phÎ ps been held by the Privy Couiicil in Official Assignee,
OFfG. o.j. Bombay v. Megistrcifs Small Cause Gourt̂  Amritsar{l) that 

an adjudication and vesting order in Bombay had the 
effect of TOstiiig all the property of the debtors, includ­
ing that in the Punjab, in the Official Assignee of 
Bombay and it cannot be contended that the Insolvency 
Court has no jurisdiction to examine witnesses outside 
the Presidency although it may be necessary to do so by 
means of a commission, and consequently the words 
“ within the Presidency of Madras” must be deemed to 
limit the jurisdiction of the High Court at Madras to 
cases of insolvency arising witliin the Presidency of 
Madras. I must therefore hold that the Insolvency 
Court has jurisdiction under section 7 of the Act and 
that clause 12 of the Letters Patent does not affect the 
proviaions of clause 18. The case must therefore be 
remitted to the Insolvency Judge with a direction that 
he should use his discretion in determining whether the 
present claim, which we understand involves a very 
large sum of money, is one that should be tried in the 
Insolvency Court or whether the Official Assignee should 
be directed to file a suit in the ordinary course.

The costs of this reference shall be costs in the 
cause to be provided for in the order of the Insolvency 
Court.

RamesaMj J,—I agree.
MiDHiVAN Nair, J.—I agree.
V. VaradarajcL Mudaliar, attorney for Official 

Assignee.
King and Partridge  ̂attorneys for garnishees.
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