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plaintiff, having made an adequate tender of the amount
specified in the contract atthe time mentioned therein,
was entitled to call npon the defendants, the sons and
heirs of Venkatapathi, for a conveyance of the property.
Their Lordships are of opinion that the decree of the
High Court dated the 5th March, 1925, was correct,
and that this appeal should be dismissed with costs.
They will humbly advise His Majesty accordingly.
Solicitor for appellants: H. 8. L. Polak.

Solicitor for respondent: Douglas Grant and Dold.
AMT.

INSOLVENCY—FULL BENCH.

Before Sir William Phillips, Kt., Offictating Chief Justice,
My, Justice Ramesam and My, Justice Madhavan Nair.

In re RANCHERLA KRISHNA RAO.*

~ Presidency Towns Insolvency Act (I11of 1909), sec. 7 and cls.

12 and 18 of the Letters Patent for the High Court of
Madras—G@anishee  proceedings—Guarnistee living  in
Caleutta— Performance of contract by garmishee due in
Madras—Jurisdiction of Imsolvency Court, Madras, against
garnishee.

Held Dby the Full Bench (1) that section 7 of the Presidency
Towns Insolvency Act (III of 1909) confers jurisdiction on the
High Court in garnishee proceedings even when the garnishee
lives~outside the territorial jurisdiction, (2) that clauge 18 of
the_Letters Patent is not govérned by clause 12 of the Patent
but (3) that it is a matter of discretion for the Judge in each
case to either allow any particular elaim 1o be tried in the
Insolvency Court or to direct the Official Assignee to file a

suit therefor in the ordinary course.
Garvtsuee Procwepines in LP. No. 267 of 1923, in the
matter of Kancherla Krishna Rao, an insolvent. This

* 1.P., No. 207 of 1923,
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case coming on for hearing, Mr, Justice Kumaragwamr Esvorzaii

Krisana
Sastr1, made the following Rao,

In re.
ORDER OF REFERENCE TO A FULL BENCH :—

The following three paragraphs are taken from the
Order of Reference :——

This is a garnishee application arising out of the insol-
vency of Kancherla Krishna Rao, who was appointed the
sole agent for the Madras Presidency under & contract for the
sale of kerosene oil and other products of the United Refineries
(Burma), Litd. The garnishee summons is taken out against
Frank Johnson Sons & Co., Ltd., and the United Refineries
(Burma), Ltd., claiming (five) lakhs of rupees as damages for
breach of contraet.

Various defences have been raised, one of them being as
to the jurisdiction of this Court. The contract admittedly was
made at Caleutta and the registered office of the first Company,
Frank Johnson Sons & Co., Ltd., is at Caleutta and the office
of the United Refineries (Burma), Ltd., is at Rangoon. None
of them have any branch or carry on business in the Madras
Presidency. The contention is that this Court has no jurisdic-
tion -us the contract was entered into outside Madras and the
Companies songht to be made liable carry on business outside
Madras. The question is whether the case is governed by clause
12 of the Letters Patent.

As regards the nature of a garnishee summons, I think
that a garnishee summons is really a plaint which the Assignee
has to file against persons whom he seeks to make liable for
moneys due to the insolvent or for damages. If there was no
insolvency, Kancherla Krishna Rao would have to file a suit for
the recovery of damages for breach of the contract and all that
section 7 of the Presidency Towns Insolvency Act does is to
allow the Official Assignee to file an application for the recovery
of any moneys which he claims instead of the expensive process
of filing a suit for the same. :

[Then on & construction of the contract in this case his Lord-
ship held that the performance of the contracts, i.e., sending out
oil to Madras, was to be in Madras and that therefore part of the
cauge of action arose in Madras. After referring to and diseus-
ging 13 Bom. 520, 45 Mad. 31, 83 Cale. 560, 40 Mad. 810,
LR., 8 Ch. App. 83 and Williams’ Bankruptey Practice,
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13th edition, pages 294 and 895, all of which are referred to
later on, he referred the case to the Cuisr Justicr for a decision,
necessary, by a Bench of three Judges, of the two questions
mentioned in the judgment of the Full Bench.—Ed.]

Accordingly his Toordship the Crirr Jusmion ordered
the case to be placed before a Full Bench of three
Judges as constituted above.

Ox s REFERENCE—

S. Duraiswami dyyar (with K. S. Narayane dyyangar) for
Official Assignee.—The Insolvency Court of Madras has juris-
diction to decide the question relating to the garnishee though
he may be living outside thiy Presidency ; see sections 7, 3 and
90 of the Presidency Towns Tusolvency Act. Clause 12 of the
Tetters Patent does not control clanse 18 of the TLetters Patent
which gives the High Court insolvency jurizdiction beyond the
limits of the ordinary original civil jurisdiction of the High
Court; Abdul Khader v. The Official Assignee of Mudras(1),
Ganeshdas Panalal, In ve ; B. D. Sethna v.'R. 8. 1. Chopra(2),
Naoroji Sorabji Tulati, In re(3); compare Williams’ Bank-
ruptey Practice, 13th edition, pages 392 to 895. It is not that
there is no jurisdiction over strangers, but it will be o matter of
discretion for the Insolveney Court to try the elaim or not.
Generally claims arising out of insolvency are ordinarily tried by
insolvency Court; but claims not so arising are ordinarily
referred fo regular civil courts.

[Orrroramive C.J.—If the Insolvency Act took away certain
rights of the Insolveney Court, then clanse 12 of the Letters
Patent cannot give them. Similarly if the Insolvency Act does
not take them away, clause 12 cannot limit clanse 18 which
gives insolvency jurisdiction.]

R. N. dingar (with 0. 7. Govindan Nambiar) for garni-
shees.—The Insolvency Court has no jurisdiction in this matter.
Section 7 of the Presidency Towns Insolvency Act defines only
the power and not the territorial jurisdiction. Insolvency juris-
diction is not any speeial jurisdiction but is only pazt of the
ordinary original civil jurisdiction of the High Court. If so,
section 7 is impliedly subject to clanse 12; In the matéer of

(1) (1917) LL.R,, 40 Mad., 810. (2) (1908) L.L.R., 82 Jom., 168.
(3) (1909) T.L.R., 33 Bom., 462.
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Condas Nurrondas ; Navivahu v. . A, Turner(1), Annods Prasad
Banerjee v. Nobo Kishore Roy(2), In re Chidambaram Chetty(3).
In Abdul Khader v. The Official Adssignee of Madras(4) there is
no discussion of the present question and there is no reference
to In the matter of Candas Narrondas; Navivehu v. C. A.
Turner(1). In any event, the jurisdiction conferred by clause 18
iy limited to the Presidency of Madras. In this case the contract
was made in Calcutta and defendants reside in Caloutta. As
performance of the contract alone was to be in Madras, part only
of the cause of action arose in Madras and hence leave of the
Cour to file the suit in Madvas is necessary; In re James
Currie(5).

[Ramgsam, J.—The words “within the Presidency of
Madrag ” in clause 18 refer to insolvency arising within the
Presidency and not to strangers against whom insolvent may
have claims.]

If clause 12 does not control clause 18, then there will be
exeoution against people who are outside the Presidency which
is opposed to the spirit and wording of clause 12. Hven if
sestion 7 gives jurisdiction it is not desirable that questions
against strangers should be decided by the Insolvency Court
without being left for trial by ordinary Courts; Williams’
Bankruptey Practice, page 893, Ellis v. Silber(6), Ex parte
Dickin, In re Pollard(7).

8. Duraiswami dyyar,inreply.—Clause 12 deals with suits
and not “ proceedings in insolvency * which are exclusively dealt
with by clause 18. Under section 17 of the Presidency Towns
Insolvency Act, property of the insolvent wherever situate, ie.,
though outside the Presidency, vests in the Official Assignee.
Hence the Court should have power to order persons in posses-
sion of insolvent’s property living outside this Presidency to
hand it over to the Official Assignee.

OPINION.

Panrmrs, Offg. C.J.——This petition comes before us
on a reference by Kumaraswamr Sastwl, J., and we are
asked to determine two questions of law velating

(1) (1889) LL.R., 13 Bom., 520 at 532 (P.C.).
(2) (1908) LL.%., 33 Oale., 5€0, (8) (1622) LL.R., 45 Mad., 87,
(4) (1917) LLR., 40 Mad, 810. (5) (1897) LL.R., 21 Bom., 405,
(6) (1872) 8 Ch. App., 88. (7)'(1878) 8 Ch. D, 877.
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to insolvency, (1) whether section 7 of the Presidency
Towns Insolvency Act confers jurisdiction on the High
Court in garnishee proceedings where the garnishee
lives outside its jurisdiction and (2) whether clause 18
of the Letters Patent is governed by clause 12 of the
game. Both these questions were decided by a Bench
of this Court in Abdul Khader v. Offisial Assignee of
Madras(1) and it was there held that section 7 does
give jurisdiction to the High Court to adjudicate on
claims relating to immovable property situated outside
the limits of its ordinary original eivil jurisdiction. The
learned Judges also held that clause 12 of the Letters
Patent does not control the provisions of clause 18 so
as to limit the insolvency jurisdiction of the Court.
The reference does not in terms question the correctness
of the decision in Abdul Khader v. Official Assignee of
Madras(l) but the learned Judge refers the matter on
the ground that these questions are of considerable
importance and are frequently arising in the Insolvency
Court,

It is contended for the garnishee that the proceed-
ings in the Imgolvency Court are governed by rules
relating to the ordinary original ecivil jurisdiction of
the High Court and that, as such jurisdiction ig limited
by clause 12 of the Letters Patent, the same limitations
must apply to Insolvency matters. Section 7 of the
Insolvency Act is identical with section 105 of the
English Bankruptey Act of 1914, TUnder that section
105 b has been held that the Court of Bankraptey has
jurisdietion in cases of claims by a trustee against a
third party and that such jurisdiction is not limited to
cages in which the trustee’s right is a higher one than
the bankrupt’s. While admitting this jurisdiction, the
Courts have observed thatitisa discretionary one which

(1) (1917) TLR., 40 Mad., 810.
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ghould not be exercised in all cases but the parties
should be allowed to fight out the digpute in certain cases
by an ordinary action. The question is fully dealt with
by Williams in his Bankruptcy Practice, pages 892 to
895, and the principles on which the Bankruptey Court
should vefuse jurisdiction are sougut to be explained.
In view of the fact that the same question has been dealt
with fully by a Bench of this Court in Abdul Khader v.
Official Assignee of Madras(l) it seems unnecessary to
discuss the question at great length and I would merely
express my agreement with the decision in that case and
would repeat the observations of Aspur Rammm, Offg. C.J.,
that the Insolvency Court will seldom deem it expedient
to try difficult questions of title. We are aware that
this view of section 7 of the Insolvency Act has not
been adopted in all the other High Courts of India and
we, understand that the gquestion of further legislation
on thig point is now under consideration. Meanwhile
I see no reasgon to differ from the previous decision of
this Court so far as section 7 is coneerned.

As to whether clause 12 of the Letters Patent
governs clause 18, the argument in Abdul Khader v.
Official Assignee of Madras(1) is somewhat brief, but Lagree
that the conelusion arrived at is correci. The insolvency
jurisdiction of the High Court is given by clause 18 of
the letters patent. It has been held by the Privy Council
in In the matter of Candas Narrondas; Navivahu v.
0. A. Turner(2) that the entering up of a judgment by
the Insolvency Courb is an act done in the ordinary
jurisdiction of the High Court. Similarly in Annoda
Prasad Banerjee v. Nobo Kishore Roy(3), Savm, J.,
following this case held that the High Court exerciges
the powers of an Insolvency Court under a special juris-
diction, but as a part of the ordinary jurisdietion vested

(1) (1917) T.L.R., 40 Mad., 810. (2) (1889) LL.R., 13 Bom., 520 at 632,
(8) (1808) LL.R., 38 Uale,, 560,
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Bavomzara y the law. Taking it that the jurisdiction is exercised
Ruo, as ordinary original jurisdiction it does not follow that

In re. . . . .. . -
clause 12 which deals with ordinary original civil

Crse. 0. jurigdiction must govern the case. It is clause 11 of
the Letters Patent that gives ordimary original civil
jurisdiction to the High Court and that prescribes that

it shall be exercised © within such local limits as may

from time to time be declared and prescribed by any law

made by the Governor in Council”, Clause 12 makes

provision for receiving, trying and determining suits in
the exercise of its ordinary original civil jurisdiction,
and so far as suits are concerned the territorial jurisdie-
tion is limited to the town of Madras, but jurisdiction
is also given in certain cases where the leave of the Court
has been first obtained. o far as the insolvency juris-
diction 18 concerned, we have to refer to clause 18,
which states that the Court for relief of insolvent
debtors shall have and exercise within the Presidency of
Madras such powers and authorities with respect to
original and appellate jurisdiction and otherwise as
are constituted by the laws relating to insolvent debtors
in India. In the first place ; this clause shows that the
Tosolveney Court exercises not only original jurisdiction
but also appellate jurisdiction provided such is consti-
tuted by any law. The law which gives the Insolvency
Court its jurisdiction now is the Presidency Towns
Insolvency Act IIT of 1909. Under section 8, the Courts
having jurisdiction in insolvency under this Act shall be
the High Courts of Judicature at Fort William, Madras
and Bombay and in the Act there is no limitation of the
jurisdiction to the town of Madras. Unless therefore
clause 12 governs clause 18, such limitation cannot be
upheld. Tt appears that the insolvency jurisdiction,
although part of the ordinary original jurisdiction, is a
special power relating to insolvency matters which can
be distinguished from the power given under clause 12
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relating to suits. On a consideration of the two clauses, Keromnis
it will be seen that it is impossible that clause 12 can 11}:3()
govern olause 18, for if it does, the whele of it and not e
merely the provision for obtaining leave of the Court in orre. 0.5,
certain cases must apply. If therefore an insolvency

matter is of a small cause nature falling within the
jurisdiction of the Small Cause Court at Madras, the

High Court would have no jurisdiction at all and it is '

not contended that such petty questions arising in insol-

vency should go to the Small Cause Court. Similarly

when there is a provigion in clause 18 that the Insolvency
Court.shall have such powers as are constituted by the
lawsrelating to insolvent debtors in India and there is

no reference made to clause 12, it is difficult to hold that

the clause shoald be read as if the words “ subject to

the provisions of clause 12 were inserted, Again if

this were the case, the converse would equally apply and

If the powers under clause 18 were restricted by the Act,

such restriction would be of no avail as against clause

12. Tt is therefore impossible to hold that clanse 18 is
governed by clause 12 and this view is further confirmed

by section 90 of the Insolvency Act which runs as

follows t—

“In proceedings under this Act, the Court shall have the
like powers and follow the like procedure as it has and follows
in the exercise of it§ ordinary origingl civil jurisdiction.”

This by itself may eupport the view that clange 12 is
applicable, but we find the following proviso :

“ Provided that nothing in this sub-section shall in any

way limit the jurisdiction conferred on the Court under this
Act.”

This proviso clearly provides that the limitations of
clause 12, if they limit the jurisdiction conferred by the
Ingolvency Act, do not apply.

A further contention is put forward that the words
“ within the Presidency of Madras” in clause 18 take



KANCHERLA
Krisawa
Rao,

In 1o,
PHEILLIRS,
Orye. C,J.

48 THE INDIAN LAW REPORTS [VOL LI

away the jurisdiction of the Court to deal with persons
living or property situated outside the presidency, but
it has been held by the Privy Council in Official Assignee,
Bowbay v. Kegistrar, Small Cause Oourt, Amailsar(1l) that
an adjudication and vesting order in Bombay had the
effect of vesting all the property of the debtors, inelud-
ing that in the Punjab, in the Official Assignee of
Bombay and it cannot be contended that the Insolvency
Court has no jurisdiction to examine witnesses outside
the Presidency although it may be necessary to do so by
means of a commission, and consequently the words
“ within the Presidency of Madras” must be deemed to
limit the jurisdiction of the High Court at Madras to
cases of insolveney arising within the Presidency of
Madras. I must therefore hold that the Insolvency
Court has jurisdiction under section 7 of the Act and
that clause 12 of the Letters Patent does not affect the
provisions of clause 18. The case must therefore be
remitted to the Insolvency Judge with a direction that
he should use his discretion in determining whether the
present claim, which we understand ‘involves a very
large sum of money, is one that should be tried in the
Insolvency Court or whether the Official Assignee should
be directed to file a suit in the ordinary course.

The costs of this reference shall be costs in the
cauge to be provided for in the order of the Ingolvency
Court.

Ramesam, J.—I agree.

MapgavaN Narg, J—I agree.

V. Varadaraja Mudalior, attorney for Official
Asgignee.

King and Partridge, attorneys for garnishees,

(1) (1910) L.L.R., 37 Cala,, 418 (P.C.).




