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P R I V Y  GOUNOIL.^'- 

E A J A  OF RAM NAB (Plaintot)^ Appellant^ 1927,
June 28.

Iv, . —

M U TH AN AN  SBEVAI ( D e e e n d a n t  R e sp o n d e n t  

. [ a n d  c o n n e c te d  a p f e a l ] .

On appeal from  the H igh Court at Madras.'

Landlord and tenant— Remuneration of villcuge officers— Termi­
nation of landlord's liability for ofjicers remuneration—
Eights against lessees— Oonstrmlion of cowlenama—
Madras Act I I  of 1894.

Out of the zixmiudar’s share of the produce of two villages^ 
he applied 9 per ceafc of the total pioduce to remunerating 
the village otiicers and 3 per cent to certain charitiea. In 18y-l 
he leased the villages, the lessees to pay him reut and the ainouut 
of road cesses, and bo be respunaibie for the charities. The 
covvleuama was silent as to the remuueratiion of the ofKcers.
The lessees applied 9 per cent of the produce to that purpose 
until 191J,when the Government, under Madras Act II of 1894, 
relieved, the zamiadar of that liability. In a suit in which she 
zamindar claimed from the lessees that proportion of the 
produce retained by them since 1911—

Held that, upon the true construction of the cowlenama, he 
was entitled to recover. As he alone was liable upon a default 
in payment of the officers, it was unlikely that it was intended 
to include the benefit of the 9 per cent in the lease ; the lessees 
in so applying that part of the produce had acted as the zamin- 
dar’s agents. Further, the average value of the produce to 
the lessees as stated in the oowlenama excladed boih the 9 per 
cent and the 3 per cent shares.

C o n s o lid a te d  A ppeal (No. 31 of 1926) by special 
leave from the decrees of the High Court in appeals 
under the Letters Patent (January 6, 1922) reversing, 
so far as material in the present appeal, the decrees of a

^ F m a m -t : V iso o tjh t D u n k din , L ord Sh aw , Ijqrd S is k a , aad 8ib  Lano'ei»oi'
SANOTSe'dN.
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eImnad Ben oil (October 22, 1920) which affirmed
V. _ decrees of the Subordinate Judge of Ramnad.

Mothasan
Sebvau The two suits giving rise to the consolidated appeals 

were brought by the appellaot against his lessees, the 
respondents  ̂ Among other sums not in dispute in the 
present appeal, the appellant claimed the value of a 
9 per cent share of the produce since 1911 of the villages 
leased. That share, previousl}  ̂ to the grant of cowle- 
namas to the respondents, liad been applied by the 
appellant to the payment of village officers, and the 
payment had been continued by the respondents until 
1911 when the Grovernment relieved the appellant of the 
liabihty.

The terms of the cowleuamas, which were identical, 
appear from the judgment of the Judicial Committee.

The trial Judge allowed the claims. Appeals were 
heard by W allis, C.J., and Sadasiva Ayyar, J, The 
learned judges differed, the learned Chief Justice being 
for allowing the appeal, and his learned colleague for 
dismissing it. The decree was accordingly affirmed. 
Further appeals were presented under section 16 of 
the Letters Patent, and were heard by Schwabe, C.J., 
CouTTS Tbotteb, j .  and Kumaeaswami Sastiu, J. The 
appeals were allowed, K umaeaswami Sastri, J., dissent­
ing. The judgments are reported—I.L.R., 46 Mad., 177.

Special leave to appeal was granted on the terms that 
the appellant should pay the respondent’s costs in any 
event.

Da Grnylher, K.G, aad Narasimham for the appellant.
Dunne, K.G, and SM a Eao for the respondents.
The JUDGrMBNT of their Lordships was delivered

by
VisoouNT DuNBDrN. -These are two suits which were 

brought by the Raja of Ramnad, as plaintiff, against 
bhe cowledar, who held a lease of certain villages, as
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defendant. The two suits relate to two different 
■villages. The date of tlie leases is 1894*5 there 
being no practical difference between fchemj it will be 
sufficient to quote one lease.

The lease, which is termed a cowlenama, was 
executed on the 10th December 1894, and was in fhese 
terms:—■

Wheraas cowle has been given to yon for 30 fasHa from 
fasli 1308 last wiî h a poruppu of Rs. 420-10-10  per fasli 
according to peslikash rafee, in respect of Vahaikudi village 
sifcn̂ tte within tlje fourbouncliii‘iei9 rnQritiontd below and attached 
to Kottakudi division  ̂ Rajasingamangalam taluk, wliich is of the 
ezteiit of nauja seed land kalams 187-3-0  and punja kuf ukkams 
8-0 -0  whose average per fasli for the aggregate 10 faslis from 
fasli 1289 to fasli 1298 works at Rs. 972 -3 -2 , you shall enjoy 
the same together with mavadai, maravadai, thittutlddal, etc., in 
the said village and duly pay tlie said poruppu amount of 
Rs. 420-10-1 Oj each fash commencing froia fasli 1303 last 
according to kistbnnd instalments whether you make cultivation 
or let the lands to run waste and whether there bo or he not any 
yield. In default, you shall make payment with interest at 
1 per cent per mensem from the date of default. You shall 
conduct repairs to the tanks, etc., in the said village. You shall 
be rendering accounts showing particulars of collecfcions in 
respect of cultivation made in the village every fasli. Along- 
with the said poruppu amount, you shall pay the amounts for 
road cess, Jari mahamai, dharma mahamai, etc., fco be fixed 
bearing on the aforesaid accounts. In default of payment of 
the said poruppu amount, eto,, you shall be liable to the follow­
ing, viz., your being proceeded against under Act VIII of 1865, 
the said village being liable to the said amount falling due, 
yosir having no concera in the avarampattai, etc,, lease amd 
proceedings being taken according to law in case of default in 
any part hereof. Yourself and your heirs are bound to cause to 
be rendered every year the services to the Devastanam temples 
and the palace which have to be rendered during the N'avccratri 
and Smkarmthi and for dragging the car, as also to pay ulappaij 
etc., and you shall deliver possession of the village to the estate 
in the beginning of fasli 1833 when the cowle expires. To this 
effect is the cowlenama executed. An incoire of about Rs. ICO 
is derivable from the said village in respect of dharma mahaniai, 
jari mahamai, road-cess, etc.”

36-a

R aja  of 
B,amnad

V.
MU'X'HAITA.K

S e r v a i .

Y i s c o o m

D d n r v i s .



452 THE INDIAIT LAW REPORTS [VOL. LI 

Ema bF Then the particulars and the bomidariea are set out.Samnad  ̂  ̂ .
V. In order to consider the in;]port or tma lease, it is

Sebyai. necessary first to consider wLiat was the state of affairs
'Vis'ĉ NT in 1894. It lias been proved that the slate of affnirs
DUMJDI.N. grain on the estates was all broiigiit to

the granary. It was then divided. The cultivating 
tenants got 52 per cent of the gi’ain. That left 48 per 
cent undisposed of. Of this, 9 per cent was appro­
priated to pay the village officers and 3 per cent was 
appropriated for various charities. This left 36 per 
cant, which the Raja kept for his own use. In 1911, 
the Government relieved the zamindars from the charge 
of paying the village officers. The defendants in these 
two cases fell into arrears and plaints were then started 
which asked for decrees for (1) the rent, (2) the amount
payable for the charities, and (3) the amount which,
prior to 1911, had been handed over to the village 
officers. A decree was granted for (1) and (2) and there 
is no question now raised as to that. As to (3), that is 
to say, the amount which was handed over to the nllage 
officers, it is admitted that the defendants de facto took 
the grain, but they pleaded, that it was their own under 
the terms of. the lease.

The Subordinate Judge gave judgment in favour of 
the plaintiff for all three sums. On appeal the two 
Judges differed and therefore the judgment stood. 
Second appeals were taken under Letters Patent. Two 
of the three judges before whom the appeals were heard 
held that the grain belonged to the defendant under his 
lease, and they therefore confirmed the decrees of the 
Subordinate Judge as to (1) and (2), but allowed the 
appeal as to (3).

Appeal from that judgment is taken to His Majesty 
in Council The sole question therefore is : Was there 
a right to the 9 per cent of the grain, given to the



defendant under the lease. After the relief of the
E a h n a d

zamindar b j the Act of 1894, the Government raised »•
■  ̂ M t i t h a n a n

toe peankasn payable by the zamindar, by tne following skhtai.
notice .* V is c o u n t

DUNEDIir,
“ As the villages in the Bamiiad zamindari are being 

grouped and fixed monfclily salaries paid fco the holders of the 
three village officQS, hea,dinan, Icarnam and talaijari or kavalgar^ 
under section 6 of Act II of 1 894  and as these village officers 
are not in future entitled to swataritraffia or Ivu manyams which 
they have been hitherto getting and which were deducted from 
the total beriz of the zamindari when the peshkash was fixed, 
the Government of Madras have resolved to raise the peshkash 
of the Ramuad zatnin by Rs. 13,105 under section 27 (2) of 
Madras Act II  of 1^94. You are therefore required to show 
cause in pei’son or in writing on or before the 19th March next 
why the paid sum divided rateably between the various portions 
of the zamindari should not be adopted and the same collected 
from you in addition to the present peshkash you p ay /’

This was obviously only done on the assumption 
that the zaraindar was the person who benefited by the 
relief afforded.

Now the lease is silent as to the 9 per cent due to 
the village officers. The learned Judges who decided 
in favour of the defendant came to the conclusion that 
as the lease bore to be of the village, it mast be inferred 
that the 9 per cent was transferred to the respondent, 
imposing on him an obligation to pay the village 
officers. They therefore thought that the case was 
analogous to cases quoted where, a conveyance having 
been made of lands under certain burdens, if from any 
extraneous cause the burdens disappear, the benefit 
accrues to the grantee of the lands and not to the 
grantor.

Their Lordships do not read the lease in this sense.
No montion being made expressly of the payments to the 
officers, the transaction must be looked at as a whole to 
see what was meant to be done. Now, first it is certain
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01! (.jjg ofljcCTg if they were not paid, liad a claim
liAM NAB 3 J I ^

ao-ainsfc the zamindar and a.g'ainst liim alone. TheyMO'I'HANAN °
Seevai, could not liave sued the cowledar because there was 
Viscount neither privity of contract nor relation of tenure oa 

wliich such a suit could have been based. It is there- 
fore antecedently improbable that the zamindar would 
part with a specific fund whicli he had to pay to the 
ofScerfi to a third party, taking as his secirrifcy the 
personal obligation of the third party to pay the officers. 
Further, it is admitted that the calculation, of the 
average takings from the tenants put at B.s. 972 odd in 
the one lease, and Rs. 982 in the other̂  was ca.lcvdated 
on the 36 per cent only of the total receipts of grain ; 
and as the tenant was gettino; the lease for Rs. 420 odd, 
and also getting waste lands which were iinlet to 
tenants, and had only to pay about Bs. 100 in the one 
case, and Rs. 120 in the other, for cesses, etc., he was 
getting a very ample margin of profit.

Then as to the clause with regard to the payment of 
the charity dues, which are admitted to be 3 per cent, 
this, it will be noticed, is not put as part of the rent, 
but as a separate payment. It was natural that the 
zamindar should wish the charity fund handed over to 
him, because he was the dispenser of the charities, 
a function for which the cowledar would have been 
totally unfitted. The fact that special words as to the 
payment of this are put in, makes it all the more 
significant that the question of the 9 per cent was left 
imdealt with.

Their Lordships therefore come to the conclusion 
that the 9 per cent was not conveyed to the cowledar, 
that the de facto handing over of the grain by him was 
really done ad hoc as an agent for the zamindar, and 
therefore the claim of the cowledar to have a proprietary 
right in the 9 per cent under a personal obligation to



pay the village officers is quite unfounded in the 
circumstances. *•

M tlTH AK AN

In this view it becomes quite unnecessary to discuss Skkvai.
whether, if the view had been opposite, the zamindar Viscount
■would have been entitled to a sort of conditional 
equitable compensation by getting* his rent increased 
under the provisions of the Madras Act II of 1894.

Their Lordships will therefore humbly advise His 
Majesty to allow the appeals in both actions and to 
restore the judgment of the Subordinate Judge with the 
costs in the Courts in India. Under the Order in
Council granting the appellant special leave to appeal,
he will pay the respondent's cost of the appeals to HiB 
Majesty in Council as between solicitor and client.

Solicitors for appellant: Chapman, Walher and 
Shepphard.

Solicitor for respondent: H. 8. L. Polah.
A.M.T.
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SPECIAL BEI^CH.

Before Sir Murray Goutfs Trotter, Kt., OJiief Justice 
Mr. Justice Wallace, Mr. Justics Beasley  ̂ M.r, Juatice 

Jackson and Mr. Justice Srinimsa Ayyangar.

IBRAHIMSA ROWTHER, Assissbb, 1938,
Ft broary I ,

v. ---------——

COMMISSIONER OP INCOME-TAX, MADRAS.*

Indian Income-tax Act {X I of 1922) 2 (1), 4 (1), (3) (viii), 6 
(iv) and 10—-Agriouliural income— Usufmctuary mortgagee 
of land assessed to land r&verme leasing it bade to mortgagor 
fo r  rent— Whether such rent is “ agricultural income

ffeld (Jackson, J,j dissenting) thafc if an assessee takes a 
asufraotuary mortgage of a land assessed to land revenue

# Ueferred Case Ko. 11 of 192^.


