
a p p e l l a t e  c i v i l .

Ijejura Mr. Justice Rtvniesam cmd Mr. Justice Devadoss,

Y . A O H U TA N  N A IR  a n d  a n o t h e r  ( D ei>̂e n d a n x 8 7 a n d  8), 1028,
A p p e lla n t s ,  Jamaary 5.
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M A N A V IK K A M A N  alias K U N H A I’T A N  liA J A  a n d '.

ANOTHER ( 1 st PhAINl’tjiM-' AND L .il. Ob' PLAINTIPtf 2)_,

RESPONDENrS.*

Givil Procedure Code o f  1 9 0 8 ) ,  0 -  XXJ.1— Legal rejpresenta'- 
tives o f  a, deceased defendant or res ‘̂ ondeni, already on record 
— Applicatio7i within three months to bring on legal 'represen
tatives, whether necessary — Proce i w e — Abate onent — L i mi- 
tation.

W hen the legal representatives uf a deceased defendant or res
pondent are ah-eady on tlie I'ecord, an application to bring on 
the legal representatives within, three munfcha is not n,eoessary ;
It is enongh if  tlie plain till; or tlie apj)ellan,t, at some time or 
other before the hearing of the suit or appeal, states the fact 
and gets it noted 0:11 the record,

Apfkal against the order of the Subordinate Judge of 
Calicut in Appeal Suit No. J43 of 1927 preferred against 
the order in O.S. No. 496 of 1923 on the file of the Court 
of the Additional District Munsif of Calicut.

The material facts appear from the judgment,
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JUDG-MEjSrT.
We do not think that, when the legal representatives 

for a deceased d.efendant or respondent are on record,
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* Appeal against Order No. 345 of 1927.



application to bring on tlie legal representatives 
mIn4 witliin three months is necessary. It is enough if the

viBBAMAN. plaintilf or appellant at some time or other before the
hearing of the suit or appeal states the fact and gets it 
noted on the record. The decision in Shankar Bai 
Motilal{l) on this matter was not necessary for the case. 
Anyhow we do not agree with it. The decision in 
Gurditta Mai v. Muhammad Kliam{ )̂ has been dissented 
from by the Lahore High Court itself in (xopal Das v. 
Miilchand(‘6). See also Maung Po v. Ma Bhwe Ma(4) 
and the decision of J a c k s o n ,  J., in O.R.P. No. 527 of 
1927, with which we agree.

The result is there was no abatement of the suit even 
as regards first defendant. When the District Munsif 
stated in his order, dated 8t-h August 1925, that the 
abatement as regards first defendant will stand, but the 
suit will proceed against the rest; it was an ambiguous 
order. One is apt to construe it as an order that there 
is no abatement against deferidauts 2 to 25 which is the 
necessary legal result if they are the legal representa
tives of the first defendant aud if the suit abated agaiust 
first defendant. The District Munsif made this clear 
when he parssed the order of the 23rd October and this 
has been appealed against. There is then no substance 
in the argument that the order of the 8th August ought 
to have been appealed against and has become final.

We think the Subordinate Judge is right, and dis
miss the appeal with costs.

K.R.
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(8) (1926) I.L.S,., 7 Lali., 399. (di) (1924) I.L.A., 2 Raag.,

3-i8 THE INDIAN LAW EEP0RT8 [VOL LI


