
based on an acquitting pidgment, and we are left 
without any reasons for conviction wliicli, under the 
provisions of tlie Criminal Procedure Code, the Bench is 
bound to set out. The judgment does not conform to the 
law and the conviction cannot be upheld. It is hereby 
set aside. The fines, if paid, should* be refunded.

It is not a case for ordering retrial.
B.C.S.

VOL. Li] MADRAS SERIES

APPELLATE CRIMINAL. 

Before Mr, Justice Leva doss.

B 0N TI3 A P P A L A  N A I D U  a n d  s ix  o t h e e s  ( A coused) , 1927,
P e t i t i o n e r s  October 14.

Griminal Procedure Oode^ (V  o f  1898), sec. 247— Sm im ons case 
— Gom'plainant dies during ^etidency o f— Dismissal o f  com
plaint— Adjournment fo r  son to come on record— Legality of.

W here the complainant in a siimmons case dies during tlie 
pendency o f the case, the Magistrate should, under section 247 
of the Code o f Criniiaal Procedure, dismiss the complaint j it 
would Ibe illegal for the Magistrate under the circumstances to 
grant an adjournment to enable the deceased complaiiiant^s son 
to come on the record and to proceed further -with the enquiry.

P etitio n  under sections 435 and 439 of the Code of 
Criminal Precedure, 1898, prajing the High Court to 
revise the judgment of the Court of the Joint Magis
trate of Parvatipur Division in Criminal Appeal JS'o. 2 of 
1927 preferred.against the judgment of the Court of 
the Taluk Magistrate of Bobbili in Calendar Case No, 
40 of 1926.

K. Karnes warn Bao for petitioner.
Public Prosecutor for the Crown.

Criminal Eevision Case No. 527 of 1927.



■ApPAIiA JUDGMENT.
N a’i d u ,
Hre. * In this revision petition a very interesting question 

is raised. Tlie coiuplninant died pending the enqniry 
into the case. Tlie case before the Magistrate was a 
summons case, and the contention of Mr. Kaineswara 
-Rao is, when the Magistrate was told that the complainant 
was dead he shon.ld have dismissed the complaint under 
section 247 of the Code of Criminal Procedure for the 
non-appearance of the coraplninant. The Magisti'ate 
adjourned the case in order to enable the complainant’s 
son to come on the record, and the learned Public 
Prosecutor contends that the Magistrate’s action is not 
iiUra vires as the section deals with complainants who 
are alive and not with complainants who are dead. The 
relevant portion of section 247 is

“ It . . . the complainaiifc dops not appear, tlie
Magistrate shall, notwitiistanding anything hGreinhefore contain
ed, acquit the accuscd, unless for some reason lie thinks proper 
to adjourn the hearing of the case to some other day/^

The Magistrate adjourned the casein order to enable 
complainant to appear and not for any other reason. 
If the complainant is dead he could not appear before 
the Magistrate and therefore the clause beginning with 
the words unless for some reason he thinks, etc.” 
cannot apply to the case of the complainant who is 
dead. In this case the complainant being dead during 
the course of the enquiry the Magistrate should have 
acquitted the accused and should not have proceeded 
with the enquiry. I may in this connection refer to 
Pwf/za Chandra Moulih v. Dengar Glimdra Pal(l). I 
therefore set aside the conviction and direct the fine if 
paid to be refunded to the accused,

B.O.S.
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