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1925. INSOLVENCY.Dorember 21.

Before Mr, Justice Beasley.

I n t h e  m a t t e r  op  R. K . ABDUL RA.RTMAN 
SAHIB AND CO. (Insolvents).

M ATHURASA H A S A N A T H A  ZAR IA GIRLS^ SCHOOL 
A T  AMBD'R BY ITS SECRBTAEY  

K. HA.JBE AB D U L LATHIBP SAHIB (A pplicant),

TH.E OFFICIAL ASSIGNEE OP M ADRAS ( R e sp o n d e n t ) *

Iniian Contract Act, (IX  of 1872)^ sec. 204— Labbai firm—  
Midhalali— Deposits money— Receives share of jprofits— ■ 
Ordinary incidents of fartnersJiip absent— I f  'partner.

A mutlialali in a Labbai firm, who merely deposits money 
iiL the firm and receives from the firm a certain share of the net 
profits  ̂ and as between whom and the firm there do not exist 
the oi'dinary incidents of partnership, such aSj the right to 
participate in the management of tlie partnership business or 
the dissokT.tion of the partnership on his death or retirement^ is 
not a partner of the firm.

Cox V. JJichncun, (1860) 8 H.L.^ 288^ Mollwo March Co. 
V. The Court of Wards, (1872) L.R.j 4 P.C.j 419, Ux parte 
Tenncmt  ̂ In re Howard, (1877) L.R., 6 Ch. D., 303, followed. 
Bamachandra Naidu v, JBatcha Sahih, (1917) 22 M.L.T., 226, 
referred to.

M o t io n  to set aside the order of the Official Assignee 
refusing to ad.mit the applicant as a creditor in the 
insolvency of R. K. Abdnl Rahiman and Co.

The facts necessary for this report appear iu the 
judgment,

K. 8. Krishmswami Ayyangai  ̂ for the applicant.
S. Duraimami Aijyajv for the re.spondent.

* InsolvoKcy Petition Jio. 182 of



JPDGMBNT. & ™
A B i i c r .  R a h i -

This motion raises a question of great importance 
and interest bevoaase T have to consider the status of the 
classes of persons who are connected with the firms such 
as the insolvent firm here, a Labbai firm or what is 
Boraetimes known as an “  Ejman partnership My task 
has not been rendered any the easier by reason of the 
fact that though these Labbai firms are numerous in 
the Presidency and have been carried on for many years 
there has been no reported case in this Court which 
even considers the status of those persons who are 
connected with those firms merely by a deposit of money 
ill the firm’s business. That is the position of the 
petitioner here. He is a trustee of the Madrassa Girls’
School at Ambur. The school was started in 191o and 
K. Abdul Ilahiman took a leading part in its foundation.
Sums of money were set apart in the firm’s books which 
became the school funds and an account was opened 
headed account of the Madrassa at Ambur Into 
these accounts there were brought sums of money hy 
the insolvent firm and the firm as it was then known 
and at every settling day sums of money were set apart 
for tliat school. In addition to the insolvent’s firm 
setting’ {ipart sums of money for the school other sums 
were collected from outvside people and credited to the 
account of the “  Madrassa ” in the firm’s books.

There were three classes of persons connected with 
the firm, the ejmans, the kutalis and the muthalalis.
It is in the latter class that the Madrassa {School is.
At each settlement the net profits of the business were 
divided up amongst these three classes of persons. To 
the muthalalis was apportioned one-third share and to 
the kutalis and ejmans two-thirds share. Ejmans are 
clearly partners. Kutalis are persons who, while con
tributing labour do not ooutribute any money to the
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i« ™ business. Tlie muthalalis ara pei'sons who do not
A bdul Rahi-
WAN Sahib contribute labour to the business but contribute money.

AND Co.  ̂ ,
It is common ground that some ot those persons 'wao 
are ejmatia are also muthalalis ; that is to say, they 
contribute not only labour but money to the business 
and they not only receive money out of the one-third 
share but also out of the t\vo“thirds share. W.ith regard 
to the kutalis and ejmans definite proportions of the 
two-thirds shares are given to them. It is contended 
by the petitioners that this, though a fixed share, waB 
liable to alteration at the times when the different 
settlements -were arrived at and I think that that is so 
subject to this limitation that, if one of those kutaUs 
or ejmans retired or died, the share of that person in 
the twO‘thirds share might be added to those who 
remained thereby increasing their share or a fresh 
ejman or kutali could be brought in to take over the 
share of the deceased or retiring kutali or ejman as 
the case might be. But whatever alteratio,n there might 
be in the fixed share of these persons it was all within 
the hmits of the two-thirds share of the net profits set 
apart for the kutalis and ejmans. There is this further 
observation to make with regard to the muthalalis. 
They have no voice in the management of the business 
whatsoever and are not present at the settlements. 
They seem to be persons who have merely deposited 
money in the business receiving their share of the net 
profits within the limits of the one-third share of those.

This motion comes before me under the following 
circumstances. The Madrassa claimed as a creditor of 
the insolvent’s firm, which was adjudicated insolvent 
on the 5th December 1922. By his order in July 1924 
the Official Assignee postponed this creditor for the 
reason that he thought that the trade creditors were 
to be preferred to all other unsecured creditors. In
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m a t i n  O' that order the Official Assignee -was clearly in «
*  ^  A b b o t , R a h i -

error becense although under tlie Eii^Ush Bankruptcy manSauib 
law trade creditors are preferred to other unsecured 
creditors there is no provision for such preference under 
the Indian law. When this mistake was brought to 
his notice he made a further report and disputed the 
claim of this creditor on the ground that this creditor 
was not a creditor but was a partner in the insolvent 
firm, and he has treated the money standing in 
the name of the Madrassa School as capital contri
buted to the business. Mr. K. S. Krishnasvrami 
Ayjangar argues that this deposit was nothing more 
than an investmenfc or a loan to the business and 
argues that because, according to Muhammadan law 
and custom, Muhammadans are not allowed to pay or 
receive interest on loans the fiction has been resorted to 
by these Muhammadan firms of apportioning a share of 
the net pro&ts to iliose who have deposited money in the 
business instead of paying interest to them in the ordinary 
way on their loans. No doubt there is a great deal to 
be said for that contention; .but that Muhammadan 
law or custom is not so rigid as is contended for, is 
within the experience of most of the judges who have 
sat on the Original Side of this High Court; because it 
is within our experience that Muhammadans do in 
certain oases both pay and receive interest. I do not 
propose to examine in detail the various settlements 
arrived at by this firm. The first settlement was on 
the 10th February 1914, the second on the 20th Octo
ber 1917, the 3rd on the 2ist May 1918, the 4th on the 
31st March 1919 and the 5th on the blst March 1920.
A statement was put in with regard to the 1914 settle
ment which I think gives a very fair indication of the 
practice of this firm. That as I say I do not propose to 
examine in detail, It shows the shares of the ejn^aus
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I* n and kutalis and it also shows the amounts standing to
A b d u l  RAHt-
MAN sauib tlie credit of tlie mntiialalis and what the latter are 

etititled to as their one-third share of the net profits. 
What would have guided me very much in this case 
would have been evidence as to custom. This is an 
unusual kind of business, though there are many 
such, and I should have thought that some evidence as to 
the status of the three classes connected with the business 
would have been obtainable and that I should have had 
the evidence before me showing what would happen or 
has happened where at a settlement instead of there 
being any net profits the business has resulted in a loss.
I should then have had before me evidence as to 
whether the muthalalis were liable for any of the losses 
of the firm. Neither side has chosen to adduce any such 
evidence, and since at none of the settlements of this 
firm was there anything else but profit the practice of 
this firm with regard to that has not helped me. It is 
true that K. Abdul E-ahim who is one of the insolvents 
was called by the petitioner and he has stated that the 
ejmans are partners, the kutalis are working partners 
and that the muthalalis are not partners, I have had 
to consider whether this witness has come forward iu 
the interest of justice to assist the Court or whether he 
has not some interested motive in coming here and 
giving the evidence which he has done, I prefer to 
adopt the latter alternative, and I do not think that it 
would be right for me to accept the evidence of this 
witness on the question as to whether or not muthalalis 
are partners in this business. Much reliance is placed 
by the petitioner upon the fact that the muthalalis have 
no voice in the management of the business and that 
they are not present at any of the settlements and that 
they can when they chose withdraw the money they 
have deposited in the firm, That is quite true, but I



think upon the evidence that the ejnmus and the 
kntalis can also withdraw from the firm as and when s.-iniu

4ND Co.
they desire. So that that point is not one which helps 
the petitioners. The difficulty in this case is that there 
•was no agreement at all when the Muthalalis deposited 
their money in the business except that they were to 
receive a portion of the one-third share assigned to the 
Muthalalis, Thus the individual share of each Mubhalali 
would of course vary not only with the amount of the 
net profits but also because other Muthalahs could and 
might have deposited more money in the business 
thereby diminishing the share of the other Muthalalis 
in the one-third share of the net profits. The indi
vidual share therefore of each Muthalali Would not 
only be fluctuating with the net profits but also by 
reason of the number and amount of the contribution 
of the other MuthalaHa. . There is very little m this case 
to gather what the intention was when the money was 
so deposited in the business by the Muthalalis and that 
after ah seems to me to be the whole question in this 
case. Tile fact that a depositor of money in a business 
is to receive a share in the net profits of the business 
has since the decision of Oox v. Eichman(l) not been a 
conclusive test. 'I'hat case decided that persons who 
share the profits of a business do not incur the liabilities 
of partners unless that business is carried on by them
selves personally or by others as their real or ostensible 
agents. This decision brought about a substantial 
modification of the law as it stood prior to this decision.
In the old case of Gmce v. 8mith(2)^ Da GtÎ kt, Chief 
efustice, laid down the proposition that “  every man who 
has the share of the profits of a trade ought also to 
bear his share of the loss ” and in Wa'ugh v. Can'er(S)
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^  tliia doctrine was discussed and approved and from that
ABO0I. E a h i - / I  \ •

MAN S a h i b  time until the decision in Oox v. EiGhnan{l) it was 
considered as clearly established that by the law of 
"England all persons who share the profits of a biiain,esa 
incurred the liabilities of partners therein although no 
partnersWp betwee,n themselves might have been 
contemplated. In MoUwo March ^ Go. v. The Court of 
Wards(2), Goai v. Hichman{ 1) was acted upon and it was 
held in that case that “  although a right to participate in 
profits of a trade is a strong test of partnership and there 
may be cases where from such a participation alone 
it may as a presumption, not of law but of fact, be 
inferred, yet, whether that relation does or does not exist 
must, depend on the real intention and contract of the 
parties.’ ’ In Walker v. Birsch{'i) it was held that 
“ although, an agreement for participation in profit and 
loss is frima facie evidence of partnership between the 
contracting parties as between themselves, yet the 
question of partnership must in all cases depend upon 
the evidence of the parties as it appears on the contract,” 
and it appears to me that it is the intention of the 
parties that is to be looked to in all such cases. It 
really narrows itself down to that question. The same 
view was expressed in Ws parte Tennant̂  In re Moirard{i) 
where it was held that participation in profits is not 
conclusive evidence as to the existence of a partnership. 
It is very cogent evidence and if it stands alone may 
be conclasive evidence of a partnership, but the fact of 
the participation in profits must be considered in the 
light of other circumstances. In Badeley v. GofiboUd- 
ated Banh[b) the decision is to the same effect, I 
therefore cannot take the fact of participation by the

(1) (I860) 8 H.L., 268. (2) (1872) L.R., 4 P. 0., 419.
(3) (188<i) L.E., 27 Ch. 'O., 460.

(4) (1877) L.R., e Oh. D., 803. (5) (1888) L.E., 38 Ch. D,, 235.
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A e i o l  E aiiib

Muthalalis— and it is admitted by Mr. Duiaiswami Ayyar 
on behalf of the Official Assignee—in the net pro its of 
the business as conclusive on the question of partnership.
I have therefore to consider the other circumstances 
of the case and I am bound to say that they are not very 
helpful iSTeither doBR the examination of the Contract 
Act give me any assistance because section 240 of that 
Act says that the mere sharing of the profits does not 
create a partnership. Then, can the ejman and the 
kutaUs be said to be carrying on this business as agents 
for the Muthalalis for the benefit of all of them ? To 
the extent that the ejmans and the kutalis work the 
business and that the profits in which the Muthalalis 
have a share depend upon their endeavour it can be said 
that they are carrying on the business for the benefit of 
all of them ; but I do not think that they can really be 
described as the agents of the Muthalalis. Then it must 
be remembered that the Muthalalis have no voice 
whatever in the management of the business. They 
cannot object to additional Muthalalis coming into the 
business which may have the effect of decreasing their 
share in the net profits and the number of Muthalalis, it 
seems to me, can be unlimited. Muthalalis cannot object 
to other Muthalalis withdrawing their deposit. All that 
they do is to deposit money and receive a share of the 
net profits if any. It is difficult to conceive a partner
ship with so many partners. Ordinarily, in a partner
ship, if the capital of the partnership is increased, it can 
only be done in consultation with the partners and the 
same observation applies to the taking in of another 
partner or other partners. Another feature of this 
business is that the death of a partner does not apparently 
put an end to the partnership nor does a retirement. 
It is obvious that, if the amounts deposited by the 
muthalalis are to be called capital, then tlie capital is  ̂
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ABDûr Rahi fiuctuating- amount depending upon fresli Muthalalis 
MAN Sahib coraing; in and others retiring. In this case there is no

AND Oo, ®
question of one Muthalali retiring and. another Muthalah 
taking' his place and taking over the arnoimt deposited 
by the retiring Mathalali. All these before-mentioned 
matters seem to ml3 to be things which are not to be 
found in any ordinary partnership. As I have said, 
there is no evidence as to the intention of the Muthalalis 
when they deposit their money. The only solid fact is 
that they receive a share in the net profits of the business. 
It does not seem to me to be suffioientto make the Mutha
lalis partners in this business. There is this further 
question to be considered and it is this. Ordinarily, 
partners are entitled to a share in the good-will of the 
partnership business. There is nothing in evidence to 
show me whether Muthalalis would be entitled to a 
share in the good-will of this business, but there is a 
decision of this Court to the effect that kutalis are not 
entitled to a share of the good-will of a business. That 
is a decision of Kumaraswami Sastbi, J., in Bumachandra 
Niiiilu V . Batcha Bai.h (1). The head-note is as follows : 
“ But in the peculiar kind of partnership, well known in 
this Presidency where the ejman or proprietor of the 
firm takes in what are called  ̂working partners ’ who 
ordinarily begin by patting ill no capital, but who, as 
the business goos on, pat in ilu- pron,ts e;iriu.Hl iu the 
busiiK'se it--{lf part of the ;he pros;;inptiou
to be made is ihnt the working parinei has no interest 
in the ' good w ill’ until the contrary is shown ” On 
page 229, after some very valuable observations with 
regard to this type of partnership, Kumaraswami 
Sastei, J., says, I have not come across a single case 
either in my practice at the Bar or as a Judge where a
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workinf' partner in a firm in whicli there are eimans has ^  '•
^  . . AsDUCi Hah I-

ever got any share m the goodwill. I do not think they man sahie 
ever claimed any share in the goodwill till quite 
recently.” And earlier on page 229 he says, These 
partnerships consist of three classes of persons, the first 
ejmans or proprietors, the second ^Iiithalalis or persons 
who put in moneys to be used as capital and who get a 
share of the profits instead of interest in return and the 
third the working partners.’’ I do not think that the 
Muthalalis can be put upon any higher place than the 
kutalis, and. it seems quite clear that the kutalis cannot 
be regarded really as partners in the firm. As I have 
said before, I have had very little to guide mo in this 
case but, in my view, for the reasons I have already 
stated, the Muthalalis cannot be held to be partners in 
this type of business; and I must therefore hold that 
the OfiS-oial Assignee is wrong in having rejected the 
claim of the applicant and I declare that the applicant 
is a creditor of the insolvency and is entitled to rank for 
dividend out of the assets with the other creditors.
The Official Assignee will pay the taxed costs on 
the Original Side scale of this application. The Official 
Assignee will take his own taxed costs on the Original 
Side scale as between attorney and client out of the 
estate.

F. Varadaraja Mudaliyccr  ̂ attorney for applicant.
W, T. Shamanna, attorney for respondent,

B.G.S.
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