VOL. X.] CALCUTTA SERIES, 697

would be invalid. But, if on the other hand, Bissessur Dyal were 1884
adopted by Chandan, acd Badam Koer, being a member of Ray Coomarn
that branch of the family, that is, the branch desceuded f{rom Lgf“‘
Kulwanth Singh, had merely assented to such adoption, we can- Bllgslefit]ﬂ
not say that the fact of Badam Koer’s joining in the adoption
with this object would in any respeet invalidate it as an adoption
by Chandan. The deed of adoption is not before us; no
positive evidence have been given to show that Bissessur Dyal was
adopted by two persons simultaneously. The statement in the
petition eannot, in our opinion, be interpreted as an admission of
such a double adoption. We cannot therefore say that Bissedsur’s,
adoption by Chandan is invalid upon this ground. The result is
that the decree of the Munsiff dismissing the plaintiffs’ suit
must be atfirmed, and this appeal dismissed with costs.
Appeal dismissed.

Before Mr. Justice Mitter and Mr. Justice Norris.

GOPI NATH CHOBEY (Onxe or THE DEFENDANTS) ». BHUGWAT 1884
PERSHAD AxDp axorHER (PLAINTIFFS).* May 7.

Suit for Malikana—Benamidar—Res-judicata— Limitation—Adverse pos-
session—Court of Jurisdiction competent to try such subsequent suit—
det XTIV of 1882, s. 13--4ct XV of 1877, Sch. I1, 4Arts. 120, 131, 144.

8o long as the benami system is recogunised in tbis country, it is
to be presumed, in the absence of any evidence to the contrary, that
a suit instituted by a benamidar has been instituted with the full authority
of the bencficial owner, and any decision made in such suit will be as
much binding upon the real owner as if the suit had been brought by the
real owner himself. Mekeroonissa Bibee v. Hur Churn Bose (1); Kallee
Prosunno Bese v. Dino Nath Bose Mullick (2); and Sita Nath Shab v.
Nobin Chunder Roy (3) discussed.

In a suit for malikana the issue between the parties substantially raises
the guestion of the proprietary right to the estate in respect of which
the malikana is claimed, and when the question of the proprietary right
has been decided in a previous suit between the same. parties a subsequent
suit for malikana will be barred as res-judicata.

# Appeal from Appellate Decree No. 805 of 1883, against the decrce of
H. Beveridge, Esq., Judge of Patna, dated 80th of December 1882;
reversing the decree of Moulvi Nurrul Hosain, Khan Bahadur, First Subor-
dinate Judge of that district, dated the 19th of December 1881.

(1) 10 W. R, 220. {2) 19 W. R, 434,
3 5C L R, 102
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In 5. 13 of Act XIV of 1882 the words ““in a Court of jurisdiction com-
petent to try such subsequent snit” refer to the jurisdiction of the Court
at the time the first suit, is brought. Thus when the first suit is within
the jurisdiction of a Munsiff, and the subsequent suit, by reason of an
increase in value of the property, is beyond his jurisdiction, such subsequent
suit would nevertheless be barred, inasmueh as if the subsequent suit had
been brought at the time when the first suit was brought, the Munsiff
would have been competent to try it.

Previous to 1825 dearah X accreted to mouzah ¥, and some time before
1860 the malik of Y executed two conveyances in favor of 4 and B respec-
tively. In 1860 4 sued B in the Munsiff’s Court for possession of a
share in X which. B claimed under his conveyance. In that suit 4
succeeded on the ground that B’s conveyance did not cover the share
claimed by him in X, but merely covered the share in the mouzah itself
whereas by his conveyance A4 had acquired the right to the share
in X which he claimed. In 1866 the Collector refused to recognize B's
right to malikana payable in respect of the share in X, which had been
the subject of the suit in 1860, or to register his name in respect thereof,
but acknowledged A’s right thereto, relying on the decision of the Civil
Court in the suit between 4 and B. Subsequently B's representatives,
€ and D, in 1876, sought to have their names registered in respect of the
same malikana, but they were opposed by £, who alleged that 4 had been
acting throughout as his benamidar. The Collector referred the vase under
s. 85 of Act VII of 1876 to the Civil Court, and the application of € and
D was eventually disallowed. Cand D thereupon, on the §th November
1880, instituted the present suit against £, in the Court of the Subordinate
Judge, for a declaration of their right to the malikana, and for a reversal
of the order refusing to allow their names to be registered in respect
thereof.

Held, that inasmuch as the allegation made by E, in the proceedings
held in 1876 on the application by € and D before the Collector, and after-
wards upon the reference before the Civil Court, that 4 had been acting
in the matter merely as his benamidar, was uncontradicted by C and D
in their plaint in the present suit, there was sufficient evidence upon which
to hold that +hat fact was true.

Held, also, that the suit was barred as res-judicata on the ground that
the right to malikana was substantially tho same question as the pro-
prietary right to the share in the dearah, and that this issue had been
tried and decided in the suit in 1860 in favour of A4, who must be taken
to be E; that the fact that the previous suit had been broughtina
Munsiff’s Court, whereas the present suit was brought before a Subordinate
Judge, did not affect the question, inasmuch as the property was the same,
and it was not shown that the present suit, if brought in 1860, would not
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bavo beon within the jurigdiction of the Munsiff, nof wae it alleged that
the suit in 1860 was beyond his jurisdiction.

Held, further, that the suit was barred by limitation, being governed either
by Arts. 120, 181, or 144 of the Limitation Aet (Act XV of 1877), becanse—

(1) There being no allegation of dispossession, if it were contended
that the suit was one for possession of an interest in immovable property,
Axrt. 144 would apply;

(2) If it wero contended that the suit was for the purpoese of estab.
lishing a periodically recurring right, pure and simple, Art. 181 would
apply, and tho period must e reckoned from 1866, when the plaintiff was
first refused the enjoyment of the right ;

(8) If however, it wore snid to be a suit to establish a periodically
recurring right, and somocbhing in addition, inasmuch as the right enrried
with it & right to the property itself, if the parties comsented to take a
settlement whon the time for concluding the next tomporary or permanent
settlement eame, Art. 120 must be held to apply.

But that, in any eveut, inasmuch as in the year 1886 the Collector
refused to recognise .B's right to the malikann and adverse possession,
so far a8 possession could be taken of such an interest in immovable
property, was then taken by 4, or in other words by E, because it must
be taken that the Collector since that dato hed been holding for 4, whose
right he had then recognised, after refusing to recognise the right elaimed
by B, the present suit laving been instituted in 1880 was equally barred
whichever of the above articles was held to apply. Rao Karan Singh v.
Raqju Bakur Al Ehan (1) referred to and distinguished.

Tae plaintiffs brought this suit to obtain a declaration of their
right to 6 annas 17 &. 18 c. "of the malikina money. of dearak
Afzulpur which had formed in front of what they alleged to be
their estate, and to have their names registered in the Collec«
tor’s office in respect thereof in placo of the defendants,

They alleged that mouzah Syedpur Mosleh consisted of several
kulams or estates, and that there were 154 bighas 8 cottas of land
belonging in common to the kulums of Syedpur Mosleh and
dearah Afzulpur. They stated that they were the purchasers ' of
that knlum of Syedpur. Mosleh of which the touzi number was
819, and the sudder jnma Rs, 428-18-4, and that ont of tho joinf
land 65bighas 10 cottas 12 dhans belonged to Syedpur Moslehs that
one Behari Mahton tvas the proprietor of Syedpur Mosloh, having
purchased it from one Tafuzzul Hosain, and. that . they were the
anetion purchasers of the right, title and iniereatof Behari Mabhton ;

(1) L.R,9IL 4,99,
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that as dearah Afzulpur had formed in front of Syedpur Mosleh con-

Gorr Natn tiguous to the joint land, they, as proprietors of the main land, had

CHOBEY
v

a right to the settlement thereof in proportion to their shares

BuuewaT in the joint land; and that as the settlement of the shares had

PEgsuAD.

been concluded with a third party, they were entitled to get the
amount sued for out of the malikana fixed.

That they had presented an application to the Collector to have
their names registered, ‘but on the defendant filing an objection
to tlieir right to the malikana money, the Collector referred
the case unders. 55 of Act VII of 1876 to the Judge, who
in turn referred it to the Additional Subordinate Judge. The
latter official on the 10th Qctober 1879 disallowed the plaintiffs’
application, and accordingly the Collector directed the registration
of the names in accordance with the findings of the Additional
Subordinate Judge. '

The plaintiffs therefore brought this suit with the object above
stated.

In answer thereto the defendants contended that, inasmuch as the
right to the share in the dearah in respect of which the malikara
money now claimed was payable, was the subject of a suit between
Behari Mahton and one Sheik Rowshun Ali who, the defendants
alleged, was their benamidar, and as the decision of the Court in
that suit was in favor of Rowshun Ali, the present suit was barred as
res-judicate. They also setup a title by twelve years’ adverse
possession, and contended that the suit was barred by limitation, and
further alleged that the dearah formed a separate mehal, and did
not appertain to mounzah Syedpur Mosleh at all.

It appeared from the evidence in the case that previous to 1860
in all settlements made by the Collector in respect of dearah
Afzulpur, the proprictors of Syedpur Mosleh were treated as the
maliks ; that some time previous to that year the owner of the
share now in dispute of both Syedpur Mosleh and the dearah
executed two conveyances iu favor of Behari Lal and Rowshun
Ali, Behari Lal’s being of the earlier date ; that in 1860 Rowshun
Ali sued Behari Lal (the suit referred to by the defendant) for
possession of the share in the dearah, and for the reversal of an
order of the revenue authorities settling it with Beharl Lal ; and
in that suit he was successful, the Court holding that Behari Lal’s
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conveyance only included the share in mouzah Syed Mosleh, and
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did not affect the dearah, and that Rowshun Ali by his convey- Gopr mare

ance had acquired the title claimed by him to the dearah.

Cu onmr

In the year 1868 the question of the right to receive malikana BruGwAR

came before the revenue authorities, and the Collector,,lelymnr

upon the decision . in the suit between the pariies, refused to

recognise Bebari Lal’s claim, but allowed that of Rowshun Ali.
In the present suit, upon the above faots, the first Court found

that there was nothing on the record to show that Rowshun Ali

was benamidar for the defendants, and that the sult was not barred
as being resjudicata ; but inasmuch as it considered the plain-
tiffs kad failed to establish their proprietary right in the dearah,
it dismissed the suit. In -that Court the plea of limitation was
not considered as being necessary for the determination of the suit
on the facts found.

The lower Appellate Court found that the ' dearah was an inere-
ment to Syedpur Mosleh, and that the proprietors of the latter
had a right to the malikana money.

On the question of »es-judicata that Court held that the suit was
not barred, for it considered that, although Rowshun Ali must be
taken toliave' been only benamidar for the defendant, atill in the
previous suit there was no guestion as to a right to- mahkana. money,
and there was no evidence as to what was the titleset up by Rowshun
Ali, and farther that the deoree in that suit was by & Munsiff, and
the present suit being beyond a Munsiffs” jurisdiction, the plea
of res-judicata could not -be supported under Act XIV of 1882.

Upon the questlon of limitation, the Court held " thnt, inas-
much as the Government acknowledged that the malikana money
was due, and was prepared to pay it to whoever should prove his
tight to it in the Civil Court, and -as there was no evidence of
anyone having drawn it adversely to the plaintiffs for twelve years,
coupled twith tho facts that the right to it was not raised in the previ-
ous 8iit, and that it was an annually recmnng chirge and might
be sued for within twelve yeara of its becomiiig due—FHtrmuzi
Begum v. Hurdaynamm (1)=~the suit was not barred,

The Court acéor dmgly Teversed the dacree of the Court of first
instance, and gave the plaintiffs a decree ag prayed for with costs.

PRRSHAD,
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The defendants accordingly now specially appealed to the High
Court.

Baboo Rashbehary Glose and Baboo Digumbur Clatterjee for the
appellant.

Mr. Q. Gregory, Baboo Mohesh Clunder Chowdhry and Baboo
Durga Dass Duit for the respondents.

The judgment of the High Court (MirTER and Norris, JdJ.)
was delivered by

Mirrer, J.—~—The plaintiffs (respondents before us) brought this
suit for establishing their right to certain malikana money in
respect of a 6 annas 17d. 18c. share of dearah Afzulpur
bearing touzi No. 71. The previous history of this litigation
is as follows: There was a permanently settled estate, which
is recorded iu the vent-roll of the Collectorate as No. 319,
consisting of a mouzah named Syedpur Mosleh. It is admitted
in this case that dearah Afzulpur lies in front of Syedpur
Mosleh. The dearah accreted some time before 1825. Before
1860 in all the settlements which the Collector concluded in
respect of the dearah in question, the maliks or proprietors of
the permanently settled estate No. 819 were treated as the
maliks of dearah Afzulpur. Some time before 1860 the owner
of the 6 annas 17d. 18c. share, wviz., the share in dispute in
this case, of both Syedpur Moslch and dearah Afzulpur,
executed two conveyances, one in favour of Rowshun Ali aud
the other in favour of one Behari Lal. Behari Tal’s con-
veyance was of prior date. In 1860 Rowshun Ali sued
Behari Lal for possession of 5 annas of the dearah in suit
and for reversal of the order of the revenue authorities settling
it with Behari Lal. The Court on that oceasion eame to the
conclusion that Behari Lal had purchased only Syedpur Mosleh,
and that under his conveyance ke had acquired no right to
dearah Afzulpur, On the other hand, the Court held that under
the conveyance executed in favor of Rowshun Alj, he (Rowshun
Al) had acquired a title in the aforesaid dearab. That suit
was accordingly decided in favor of Rowshun Ali, In the year
1866, on the occasion of another temporary settlement, the ques-
tion as to the right to receive malikana again came hefore the
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Oollector, and the Colleator, relying upon the Civil Court decision
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in the suit of 1860, refused to recognise Behari Lal's right to ggpr Narx

malikana, allowing - Rowshun Ali’s right to the slmrg of the
malikana. It is not shown on this record that Behari Lal or
Rowshun Ali has, since the date of the Collector’s robokari
settling this malikana question, drawn the malikana in ques-
tion. Behari Lal’s right and interest in the property which he
acquired under his conveyance were brought to sale in exeoution
of a decree, and the plaintiffs (respondents) before us purchased
them, After the new Registration Aect eame into operation, the
plaintiffs, on the strength of their purchase, presented an appli-
cation for the registration of their names in respeot of a
6 annas 17d. 18c. share of the malikana money in question.
They were opposed by the defendant Gtopi Nath Chobey. The
Collector referred the case, under s. 55, Act VII of 1876, to the
Civil Court, and on the 18th Qctober 1879 disallowed the plaintiffs’
application. Thereupon the present suit was brought on the 5Hth
November 1880.

It is alleged by the defendant Gopi Nath Chobey that
Rowshun Ali was his benamidar only. The defendant Gopi Nath
Chobey, who is the appellant before ns, amongst other pleas relied
upon the decision in the suit of 1860 heing res-judicata, and also
upon the plea of limitation. He contended that under the
circumstances of this case the plaintiffs’ claim was barred by
limitation, On the merits his case was that the conveyaige- to
Behari Lal did not transfer any right to dearah Afzulpur,

The Subordinate Judge dismissed the plaintifi’s suit. “The Dis-
trict Judge, on appeal by the plaintiff, has reversed that decision.

The Digtrict Judge has decided all three questions in favor
of the plaintiff, He holds that uynder his purchase, Behari Lal
scquired a right to. dearah Afzulpur, which was only an acores
tion to mouzah- Syedpur Mosleh. He has overruled the pleas
of res-judicata aud. limitation. Upon oll these three points this
setond appoal has been argued, but it is sufficient for ms bo wotice
pnly. the pleas. -of ves-judidaias and. liviitation, swd e are of
‘opinjon ‘that upen both thess pleas thin-appeal should sucosed s
first a8 regards res-judicata,. Whe Distriot - Judge. has found
as a fact, with reference to which fluding there is an objee~

OHOBEY
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tion on the other side, that Rowshun Al was the benamidar-

Gorr Warw Oof the appellant Gopi Nath Ohobey. Notwithstanding that
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finding he is of opinion that the present claim is not- barred
by res-judicola, first because there was no question about
malikana in the suit of 1860 ; secondly, because it is not shown
that the suit of 1860 was litigated by the parties upon the same
title 3 and, thirdly, because the Munsiff who tried that suit was nok
competent to try the present snit. The learned vakeel for the
respondents has urged that tho District Judge is in error
in assuming without evidence that Rowshun Ali is the benamidar
of Gopi Nath Chobey. He has further contended that even sup~
posing that Rowshun Ali was the benamidar of Gopi Nath, the suit
of 1860 would not preclude the plaintiffs from contesting the
game matter in n subsequent suit with the real owner, Gopi Nath
Chobey. Wo shall notice these two objections, taken before us
by the learned vakeel for tho respondents, first, As regards the
first ohjection, it appears to us that the enses cited in support of
it do not at all bear him out, With tho exception of the decision
in Meheroonissa Bibee v, Hur Churn Bose (1) none of the otler
cages veally toneh this point. As régards the decision in that
ease. the observation relied upon appears to us to be a inerd
obiter dictum. There the question was whether the benamidar
alone was entitled to maintain the suit without bringing wpon the
vecord the beneficial owner. In the course of the decision upon
this point one of the learned Jndges who decided that case made
some observations which no doubt support tho contention of thé.
learned vakeel for the respondents. The other two onses are not
in point; the decision in Kallez Prosunne Bose v. Dinonath Bei
Blullicl (2) reslly torns upon the ground that all the parties
interested in the suil were not plaintiffs or parties to it. Theve:s
party, not on the record, viz., one Kedar Nath Bose, stated in %is-
deposition that the property in dispute in that onse had been pur
chased in the benami name of his cousin, the plaiutiff on the record;
and he further stnted that under that purchase he and his cousing
the plaintiff on the record, were jointly entitled to -the propertye
Upon that state of things the learned Judges decidetl the vaiw

(1) 10 W, R, 220, () 10 W, R 484,
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upon the ground: that all the persons entitled to the proparty were
not. joined as plaintiffa.

The other deoision, 2., in the case of Site Nath Shak v,
Nobin Chunder Roy (1) was on the question whether a benami-
dar alons, without joining the benefioial owner, is entitled to main=
toin a suit. Therefore none of the cases oited by the learned
vakeel for the respondents really oan be relied npon as nuthorities
upon the point now before us. But apart from authorities, -it
appeats to us that so long as the benami systemis, to be re-
cognised in thia country, the proper rule, in our opinion, is thdt, in
the absence of any evideuce to the contrary, it is to be presumed
that the benamidar has instituted the suit with the full authority
of the. beneficial owner, and if he does so, any decision come to
in his presence would be as much binding upon the real owner as
if the suit had been brought by the real owner himself. That
being 80, we do not think that this objection is valid. The next
objection that was taken was that there was no evidence wupon
which the learned Judge could find that Rowshun Ali was-really
the benamidar for Gopi Nath Chobey. It appears to us that in the
proceedings before the Civil Court under s, 56, Act VII of 1876,
it was taken for granted by the Judge who decided that case that
Rowshun Ali was the benamidar for Gopi Nath. * The Subordinate
Judge who tried that case, as found by the Distiict Judge in this
ease, treated the defendant (appellant) Gopi Natlr Chicbay as the real
owner of the share whioch had been purchased in ‘the namie of
Rowshun Ali. Tn the plaint- it is not stated: by tho-plaintiffs that
the Subordinate Judge was not right in treating Gopi Nath, the
defendant, as the benamidar of Rowshun Ali; and whether  tha
racital in the decision of the Subordinate Judge i in the ploceedmg
under 8. 55; Aet VII of 1876, is any evidence upon this point or
tiot, it is clenr fo us that the said recital, coupled with the faot that
it is not contradicted by the plaintiffs in the plaint, is some evi-
dence of the fact that Rowshan “Ali is the benaiidair for' Glopi
Nath.. Thevefors we think that this objeotion also must fail..

We now come to ‘the grounds-upon which- thié Distriot Judge
hag overraled the plea of resjudicata, The fust ground taken

(l) 5 'Or Il- ,R"! 102-;
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by the Distriet Judge is that tho former suit was for possession

Gorr Narm of the dearah itself, and that no question of malikana wag ip

CHOBEY

igsub. It seems to us that this ground is untenabls. Substay-.

BHUEWM tially the same questmn is at issue in hoth these suits, viz , the

PEISHAD,

proprietary right to tho dearah in dispute. In the suit of 1860,
if Behari Lal had succeeded in estublishing his proprietary right
to the dearah, the suit of Rowshun Ali would have been dismissed 5
so also in this case, if the plaintiffs can establish as against Gopi
Nath Chobey, the appellant, their proprietary right to the dearah,’
the plaintiffs would be entitled to a decree, The substantial
question is therofore identical, viz., who is the proprietor of mouzgh
Afanlpur, The second ground umpon which tho District Judge
has overruled the plea of resjudicata is oqually untenable., Wo
have thoe decree passed in 1860 in which it was decided in favor of
Rowshun Ali (aud it may be taken now, that Rowshun Ali is only
another name for Gopi Nath, tho appollant bofore us) ; that Gropi-
Nath under his purchase from the common vendor of both himgelf
and Behari Lal, had required a title to the denrah in disputs 3 and
that Behari Lal had no title to it. Xt is not shown that that titls,
which was established in the suit of 1860 in favor of Rowshuy
Ali or Gopi Nath, the appellant before us, has been extinguished,
Under these cirenmstances, it is reasonable to presnme thaf
Gropi Nath is in this snit relying upon tho same title upon which
Rowshnn Ali on his behalf obtdined a deerce in tho suit of 1880,
Unless the plaintiffs enn show that that title has been extinguished
and that Gopi Nath is really relying upon o different litle, it is
reasonable to presume that Gopi Nath is litigating the same ques-
tion in this suit under the same title, As regards tho third ground,
no doubt the Distriot Judge’s view is to a groat extent supported by
the language of s. 13 of Act XIV of 1882, The first paragraph of
the seation, which is nlone material, is a8 follows t—"No Court shall
try any snit or iseno in which the matter directly and snbstnntmlly.
in issue has been direotly and substantinlly in issue in a former snib
between fhe samne parties, or between parties under whom they or
any of them elaim, litigating under the same title, in o Court of
jurisdiction competens to lry such subsequent suit - on- z]aa ﬁmt i,
which suoh issua has been subsequently raisel” Now the; Distriot
Judge says that, as the Muusif who tried the former suib would'
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not ba competent to try the present suit which is “the subsequent -

suit,” therefore the provision of s, 13 do not apply. We are of
opinion that this construetion of s, 13 is not correct. T is well
known that in this conntry the value of landed property is in-
creasing every day, A suit regarding a particular property may
be, so far as the pecuniary value of it, properly cogmizable by a
Munsiff to-day, and ien years hence a suit for that property,
having regard to its pecuniary value then, might not be cognizable
by the Muusiff. But it would be unressonable to hold, in a suit
which might be brought ten years hence, that a decision between
the same parties to-day passed by a Munsiff having full jarisdie-
tion would not be res-judicata ten years hence. The ressonable
construction of the words *in a Court of jurisdiction competent to
try such subsequent suit” seems to us to be that it must refer to
the jurisdiction of the Court st the time when the firet suit was
brought, that is to say, if the Court which tried the first suit was
competent to try the subsequent suit if then brought, the decision of
such Court would be conclusive under s. 13, although on a subse-

quent date, by a rise in the value of such property 6r from any’
other cause, the said Court ceased to be the proper Court, so far as.

pecuniary jurisdiction is conocerned, to take cognizance of a suif
relating to that property. In this case, in the suit of 1860, there
wag no objection taken that the Munsiff had no jurisdiction to
entertain it, and therefore the parties being the same; it- may he

taken as conclusively decided by that suit ns between them - that the .
Munsiff in that suit had jurisdiction to entertain it. The presentsuit’

velates to the same property ; it is true that it has been brought in
the Subordinate Judge’s Court, and no objection has been taken:to
the value put upon the claim, still if the firat suit was cognizable by
the Munsiff, the second suit, which embraces the same property, must

bé beld to have been' cognizable by the Munsiff slso if brought

in 1860, Pulting' this construction upon s. 13 it seems to us that

the dJecision in the suit of 1860 comes within . the pnrnew

_ofit. Upon dll ‘these grounds, we are therefore of opiition- that:

. the plen of res ;udzcata taken by the defendnnt (nppe]lant) shoald -

" prevail.
- As regards the dther plea, viz., that of limitation, it appears to
- us that otie of the following mtleles, iz, 131, 144, or 120 must
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apply. to the present suit. If it can Dbe held thab thisis a snig
for possession of immovable property or any interest therein,.
then in that case it is quite eclear that Article 144 must,
apply.  Artiole 142 is not applieable, becanse that Apticly:
contemplates o suit for possession of immovable property when
the plaintiff, while in possession, has -been dispossessed. Theye;
is no allegation of dispossession in this suit; therefore if it is &
suit for possession of an interest in immovable property, Article.
144 applies. Again, if it be said that it is not a suit for possession; -
of an interest in land, then either Article 131 or 120 is applicable,
Article No, 181 ig to this effect :  For a suit to establish a periodi.
cally recurring right twelve years from the time when the plainiiff js.
first refused the onjoyment of the right.,” In this case the .
plaintiffs are seeking to establish, no doubt, a periedically recurring
right, wiz, a right to receive malikana annually, but there .is
nlso a farther claim invelved in the suit, because that right cavries
with it o right to the property itself, if tho parties cousent. to
take a settlement when the time for concluding the next temporary:.
or permanent sottlernent comes, Therefore it oannot bo said that
it is purely a suit to establish a periodically recurring right. But,
if the present suit do not fall within Article 144 or Article 181 it
must then fall under Avticle 120. If Artiole 144 applies, we have,
to determine whether in this case tho possession of the defendant.
did not become adverse to the plaintiff for more than twelve years,
Iu the year 1866, when the Colleator refused to vecognise the right
of Behari Lall and reoognised tha right of Rowshuwn Ali, adverse.
possession, so far as possession could be tnken of an interest in.
immovable property like the one in dispute in this case, was taken,
by Rowshun Ali. Upon this point the learned vakeel for. tlie:
reqpondeu'('.p strongly relied upon a decision iu the case of Rao:
Karan Sing v, Raje Bakar Al Khan (1), Tt was held in thag
suit that upon the facts found in the lower Court, Avticle 146 of:
the second schedule of Act, IX of 1871, which corresponds ‘withs
Artiole 144 of the present Limitation Act, was applicable ; and theix.
Lordships of the Judicial Oommitice further held that, withy
reference to the facts found in the case, adverse possession ageinst;
the plaintif had not been taken for more than twelve years, Thass.
(1) L &, 9 1. A, 99,
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facts were as follows : One Badam Bingh was entitled to the
property in dispute in that case and upon his death his widow tool
possession, Karan Singh, who was the appellant before their Lord-
ships, brought a suit to turn the widow out of possession, upon the
ground that Badam Singh had made him his heir-at-law. That suit
was defended by the widow, and after her death the grand children
of Budam Singh, Kharag and Radar Singh, were made parties to
the suit. The claim of Karan Singh, the appellant before the Privy
Council, was dismissed. Then Karan Singh brought another snit
against Kharag and Rudar Singh for possession of the sama
property, on the ground that they, Kharag and Rudar Singh, who
were the sons of a daughter, were not,.according to the custom
of the family, entitled to iuherit the estate, While that snit
was peuding, the Collector, in order to seoure the Government
revenue, attached the property and retained possession from 1861
till October 1863, when, in accordance with the decision of the
Civil Court, the possession of the property in dispute, together
with the surplus profits of the estate lying in deposit in the
~ Collectorate, were made over to Karan Singh.

. Then the suit out of which arose the appeal under consideration,
was bronght within -twelve years from October 1863, but mot

within twelve years from 1861 when the Collector took possession.

Under these circumstances their Lordships of the Judicial Coms«
mittee held that the Collector’s possession from 1861 to Ostober
1863 was not adverse to the plaintiff in that suit, Their.ixordsﬁips
obsérved : .

“It was the duby of the Collector, whilst in possession under
the attachment, to collect .the remts from the ryots, and having
paid the Grovernment revenue and the expenses of collection, to
pay over the surplus to the real owner. If the defendant was
the real owner, the surplus belonged. to him'; but if; on tha other
band, the infants were the right-owners, then the surplus bslonged
to them.”” In- this' case it cannot be‘ sdid that: the Colledtor;
supposing that the malikana money from-the year 1866 ¥ Iying
in deposit; inhis: office, was holding it for the ieal.owtier, wivever
he mav be: . In this “ease the Collestor, xnder -the ~power: vested
in “him by- the Bettlement Regulations; had to ddoide 4t the time
of the péttlement as ‘to.-the person. who was -entitled to ‘the
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malikana, and under this power vested in him by the Regula..
tions, he decided that quostion in favor of Rowshun Ali and
against Behari Lal, Theralore, it is clear that after that decision he
was holding for the person whose right he had recognised ; he having
the right to deeide that question under tho Settlement Rogulations,

Thevelore, in this case, it must be hald that from the year 1865,
adverse possession, so far as advorse possession can be held of o
right of this deseription, has been held by Gopi Nath Chobey,
the appellant bofore us. IF Article 181 is applicable, the claim
would be equally barred, becnuse tho plaintilfs are bound to bring
their suit within twelve years from the time when thoy were fivst
refusod the onjoyment of tho right. It is quite clear thdt at
lonst in the year 1866 they wero first rofused the enjoyment
of that right, and therelore the plaintilla wore bound to bring
their suit within twélve years from that dnte, For similar rensons,
if Article 120 be applicable, the suit should have been brought
within six years from the date of refusaul. Wo are, therefore, of
opinion that the suit must be dismissed, both upon the grounds of
limitation and res-judicata under s, 18 of the Civil Procedure Code. .

‘We reverse the decision of the lowoer Appellate Court and
digmisg the plaintiffs’ suit with costs in all tho Gourfs.

Appeal allowed,

Befors Siv Richard Qarth, Knight, Chief Justice and Mr, Justice Bevorley,

CHUNDER KANT ROY (Derrxpint) ArPkLpANT v, KRISHNA
SUNDER ROY (Prarntivy) Resvoxpuye®

Specifio Performanse—Qral Agreement—=Sale to third person in contravention
of Agreement—Notice—Act XIV of 1882, 85 261262,

Whero & bond fide contract, whether oral or written, is made for the sale
of property, and o third party afterwards buys the property with notise of
the prior contract, the title of the party elaiming under the prior coﬁtl'aéj;
provails aghingt the subsequent purchaser, although tho Intters’ purehase

may have been rogistered, and allhough ho has obtnined possession undar
his purchaso.

® Appeel from Appellate Docree No. 2783 of 1882, agninst- the desree of
6. G Doy, Bsq, Oficialing Distriot Judge of Mymensingh, dated: thé
23rd of Soptember 1832 ; affirming the docree of Baboo Debendra Nuth Roy,
Offieiating Seoond Munsiff of Netrokonn, dated 11(h of Augusé 1881,



