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polling officer acquires the status of a polling officer by
the appointment by the Municipal Chairman. The
Municipal Chairman may appoint any person he likes as
a polling officer subject to the restrictions contained in
the rule. The fact that the officer so appointed happens
to be a Tahsildar or that he was appointed after obbain-
ing the permission of the Collector does not affect the
decision of the question, We are of opinion that the
person appointed, though he is a Tahsildar, was, for the
time being, not acting or purporting to act in the
discharge of his official duty as a Tahsildar and, there-
fore, section 197 of the Criminal Procedure Code can
have no application. As one of the essential conditions
nocessary for the application of the section iz not
satisfied in this cage, it is not necessary to consider the
other condition, namely, whether the petitioner is a
public servant who is not removable from his office save
by or with the sanction of the local Government.

We think the order of the Sessions Judge is right
and dismiss this criminal revision petition.

B.C.S.

APPELLATE CRIMINALL,

Before Mr. Justice Madhavan Nayar.

KRISHNASAMI NAIDU (Acousen), Prrrtroneg.*

Indian Penal Code, sec. 114— Conwiction under—Abatment to be
complete apart from mere presence.

To sustain a convietion under section 114 of the Indian
Penal Code the abetment must be complete apart from the mere
presence of the abettor. Ram Ranjan Roy v. Emperor, (1915)
LLR., 42 Calc., 422; In re Annavi, (1924) 21 LW., 195 and
In re Jogali Bhaigo Nuik, (1626) 27 Cr. L.J., 1098, referred to.
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Kl;‘f:{; Y pgrrrioy under sections 435 and 439 of the Code of

Javl o Oriminal Procedure, praying the High Couart to vevise
the judgment of the Court of Sessions of Trichinopoly in
Criminal Appeal No. 36 of 1926 preterred against the
judgment of the Court of the Subdivisional Magistrate
of L'vichinopoly in €., No. 18 of 1926,

V. I, Ithiraj and A. S, Sivalaminathan for petitioner,

K. N. Gaupali for Public Prosecutor for the Crown.

JUDGMENT.

The petitioner is the second accused in C.C.
No. 18 of 1926 on the file of the Subdivisional
Magistrate, Trichinopoly. His son the first accused
wag convicted under section 326, Indian Penal Code,
with having voluntarily caused grievous hurt with an
aruval to P.W. 1. The petitionsr was convicted under
sections 114 and 526, Indian Penal Code, with having

abetted the first accused (the son) and heing present
at the ocenrrence. He was sentenced to rigorous
imprisonment for four months. It appears from the
judgments of the Lower Courts that the part taken by
the petitioner in the commission of the offence was only
this, namely, that he desired his son to cut P.W. 1. In
one part of the judgment of the Sessions Judge the part
played by the petitioner is thus described :
“ Appellant 1 (the son) cub bim with an aruval at the
instigation of the appellant 2 (the petitioner).” ‘

There 1s no evidence that prior to this incident theve
was any conspiracy between the father and son to
waylay P.W. 1 and cuthim. "The petitioner himgelf has
not taken any other part in the offence. Onthese facts
the Courts-below couvieted him under sections 114 and
325, Indian Penal Code. It appears to me that the
conviction cannot stand and should be sct aside, To
come within section 114 of the Indian Penal Code the
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abetment must be complete apart from the presence of Ki‘:ﬁ:&

the abettor. The orly abetment charged in this case Nawu,
required the presence of the abettor and as I have
alveady observed there is no evidence of any conspiracy
prior to the occurrence between the petitioner and his
son. In these circumstances section 114 cannot be
invoked for convicting the petitioner reading it with
seclion 826. This view of section 114 was taken by the
learned Jud:es of the Calcutta High Court in Lawm
Ranjan Hoy v. Hmperor(l). In that case the facts were
very similar to the facts of the present case except that
the main charge there was one of murder. This decision
has been followed by our High Court in Annavi, In re(2).
The same view of the law had been taken by a Bench of
this Court in Tn re Jogali Bhuigo Naik(3). In this view
the conviction of the petitioner under section 326 read
with section 114 must be set aside. )

'The petitioner was sentenced to undergo four months’
rigorous imprisonment of which I understand he has
already undergone three mounths. I donot think, there-
fore, that it is necessary in the inberests of justice that
he should be called upon to undergo a fresh trial. T
got aside the conviction and sentence and acquit him.
His bail bond will be cancelled.

B.0S.

(1) (1915) LL.R,, 42 Calc,, 422, (2) (1024) 2t LW, 10,
(8) (1926) 27 Crl. L., 1098,




