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Before Mr. Justice McDonell ana Mr, Justice Field.

2)88¢  RAJ COOMAR LALL axp ormens (Praivpirss) vs, BISSESSUR DYAL
wreh 4. axD orHERS (DEFENDANTS). *

Hindu Law— Mitakshara—Adoption— Kayasthas— Sudras—admissions

against interest—Evidence.

As a general principle Kuiyasthas are Hindus of thie Sudra class and
may, as such, adopt their sisters’ son.

THts was a suit by the plaiutiffs, who were the descendants of one
Pahar Singh against Nowrungt Ll their father, Amani, their pa-
ternal uncle, and one Bissessur Dyal, for possession, among other
things, of mouzah Jalwandohi by ri ght of inheritance under the
Mitakshara law. Pahar Singh had several sons and grandsons of
whom the parties in the suit were the last surviving descendants,
Amani was born blind, and made a defendant pro formd ; Bissessur
Dyal was the sister’s son of Chandan, one of the grandsons of
Pahar Singh, and was adopted by the latter by a deed of the 18th
June 1836. Sometime after the adoption, Nowruagi Lal aud
Amani brought a snit against Chandan and Bissessur Dyal to set
aside the deed of adoption, but on the 30th April 1866 filed a
petition of compromise in Court, whereby they contented them-
selves with a small portion and gave up the rest of the ances-
tral property. On the 5th January 1871 Bissessur Dyal recorded
his name as the owner of the property in the place of his adoptive
father ; and on the 26th November 1877 presented an appli-
cation in the Revenue Office in pursuance of the Land Registra-
tion Act, whereupon the plaintiffs filed their objection to the
registration of DBissessur’s name in respect of, among other pro-
perties, Jalwandohi; bub their objection was disallowed on the
8th April 1878. The plaintiffs then brought this suit on the
29th April asking, for possession of 13 annas in Jalwandoli,
that the compromise of the 30th April 1866 should be set aside,
and that the deed of adoption might be cancelled.

* Appeal from Original Decree No. 139 of 1881, Appeal preferred on the
5th of Januarvy 1879, in the Court of the Judge of Shalabad, against tho
decree of First Moonsiff of Buxar, dated 30th November 1878, and heard
by the Subordinate Judge of Shahabad, and callelup to this Court by an
order, dated the 14th of June 1881,
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Nowrungi Lal, the father of ihe piniutifis, died before the suit
came on for hearing in the Munsiff’'s Court.
Bissessar contendad that his adoption was good, and that he had
baen in possession of monzah Jalwandohi, which was solf-acquired
property ever since his aloption. The Munsilf dismissed the
case ou the ground of limitation. Ile, moreover, held that the
family was not joint, that Julwandohi was self-aequirod property,
and intimated that there wns nothing illegal in Chandaw’s adoptinig
his sister’s son,  Tho plainuill’s appealed to {he Subordinate Judge
who reversed the Munsill’s decision, and held the adoption void,
on the ground that Chandan being a Kayastha belonged to oue
of the superior classes. The defendant Bissessur appealed to - the
High Court,and at the hearing, the Court (Garrm, C.J.,. and
MoDowrrn, J.) dirested a further ingniry as to whether. the
plaintiffs’ family belonged to either of the three higher castes,
and after a formal order of remand traunsferred the appeal to the
file of the IIigh Court. The points argued at the hearing. after
sueh transfer to the High Conrt were—(1) whether Julwandohi
was ncquired out of joint funds; (2) whether the adoption was
valids

Babu Guwrn Das Baunerjee, Babu Pran Nath Pundit, and
Babu Taruck Nath Palit for the appellants.

‘Babu Golap Sarkar, Mr. R."#. Twidale and .Babu Ram ' Subha
Ghose for the respondents.

The judgment of the Court (MoDoNrLL and FIELD, JJ.) was
delivered by
FioLp, J.—Tho position of the family in this case will appear

from the following genealogical tree :—
I'AIMI,I Biram,

Bhugwunlt Bingh, I(ulwnul-L Bingh. Brioh!md.
. | — |
Am‘m, Qhaundu, Banwari, metried Badam Koer, Daughtény
Ram Guman.
Nowrungl Lal, Amani,
DEfGndun‘b- 0.2 - Defondant No, 8. B},"f’“‘“ Dyal,
. Pive song=Pleintilfi, efendant. No. 1.

Pahar Singh bad three sons, Bliagwaut Singh, Kulwanth Singh
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and Brichand. Of these thres Sriohand died thhouh issue,

Bas Coomar Bhagwant Singh had a son, Amrit, Amrit had two sons, Nowmngx

LALL

Brssmssmz
Dyay,

Lol and Amani. Nowranghi is defendant No, 2, Amani is defendant
No. 8, and is said to bhave been born blind and thorefore inecapable
of inberiting. Nowrungi had five sons who are the five plaintif
in the present case. Kulwanth Singh had two sous, Chandan whe
died in Bhadro 1276, and Banwari who died leaving a wfdo‘v
Badam Koer, since dead. Kulwanth Singh had also a dauglter,
and this daughter’s son Bissessur Dyal is defondant No, 1.

The prosent suit arises out of certain proccedings under the

. Land Registration Act of 1876. The plaint, after setting out

the members of tho family, proceeds té allogo that Chandan Lat,
without the knowledge of the other members of ihe family, hnd
eencooted o deed of aduption; that nnder this deed Bissessur Dyal
was ndopted, and that this adoption being that of n sister’s sou
was invalid. It then recites that a certain sumit was brought by
Nowrnngi Lial and Ameni as eo-plaintiffs, and was terminated
by a compromise on the 80th April 1866, The plaiut then refers
fo another emit, the date of whioh is not given, as instituted by
Nowrungi and Bissessur Dyal in collusion, It then refers to the
registration proceedings: and the cause of action is dated from the
26th November 1877 when tho dofendant No. 1l inbervened in
those proceedings. The plaintiffs nllege that they, being the five
sons of Nowruugi, and wombers of o joint family governed by
the Mitakshara law, cannot be affected by auy of the alleged-col:
lusive proceedings of their father Nowrungi, of Chandan Ll or
Bissessur Dyal. They ask that possession may be given to them of
18 annas 4 pie out of the 18 annas of wmchal Jalwandohi, pargana
Chawsa and some other property specified in the plaint; that the
frandulent compromise of the 80th April 1866 may bo sot aside "
and that the.dead of adoption, dated 18th June 1856, may be can-
celled.

Tho Munsiff who first tried the case dismissed it, He held that
the suit was barred by limitation, that part of the property clajm-
ed, vz, Jalwandohi was self-ncquired, that the family wag.not
joint, and without exactly deciding the question, he intimated his
opinion thab tho deed of adoption was good, and that the plaintifs
ware not in a position to contest the validity of this adoption.
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The onse then went on appeal before the Subordinate Fudge who
roversed the Munsift's decision, holding, amongst other things, that
the adoption of Bissessurby Chandan, being that of a sister’s son,
was invalid, as the plaintiffs being K'tyasthas must be deemed to
rank amengst the three higher Hindu castes. A second appeal was
preferred to the High Conrt, and on the 14th June 1881 it was
hoard by the learned Chief Justice and Mr. Justice McDonell who
is now a member of this Bench. The portion of their judgment
with which we are concerned is as follows: % We think, therefore,
that ib is necessary, in order to come to a proper decision of the
cnse, to direat a further enquiry ag to whether the plaintiffs’ family,
who are, as we understand, admitted to be Kayasthas, do belong
to either of the three highor oastes, and as we think that it may be
o matter of some difficulty to bring before the Court in the Mofus-
sil snch evidence and information as will enable it to decide that
guestion satisfactorily, we think that our best course will be to re~
mand the case to the lower Court, as a matter- of form, and then
to bring it up to this Courtaund try it as a regular suit.” The casé
is now, therefore, before us as an appeal from an original deoree.

On the 18th June 1883 an application was made to this Court,
the purport of which was threefold,—jfirst, that as the value of the

puit was very small, the oase might be heard upon the evidence

takenin the vernacular, or that it might be translated by the Court
without the parties being charged the expenses of such translation §
seoondly, that the appellants might be allowed to put in certain do-
cuments as exhibits 3 and thirdly, that the appellants might be
exnmined as witnesses orally, or upon commission,

Upon this application it was directed, first, that the doonments
might be put in as exhibits subjeot to any objection whieki might
be made at the hearing ; secondly, that the appellants might be ex-
amined in Qourt; and thirdly, that the oase miight be heard oy the,
evidence taken in the vernacular.

The hearing of the appeal hes now occupied our attention for
. thiee days. ' No application was made to us to examihe any ‘of ‘thé
parties in Court, and in reply to our question, it was intimated to
us that the pleaders who had chirge. ‘of the case did not propose to
put any of the pm ties into the twitness-box. Acons;del able amount
of new evidencehas 'been takén ; copies -of trauslations of . ex-
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tracts from certain learned works have been put in; and we have

Ras Coomar been referred to a large mass of authorities. Three questions

LALL

V.
BISSESSUR
DyAL.

were at first stated by the appellants’ vakeel for argument ; bub
as Mr. Zwidale intimated to us, on behalf of the defendants, that
they had decided to abandon the objection of limitation, there
remain two points only to be dealt with, namely ; first, whether
Jalwandohi was acquired out of joint funds, and, secondly, whe-
ther the adoption is invalid. We thiuk that the finding of the
Moonsiff upon the first of these points ought to be confirmed.
There is evidence that Jalwandohi was not family property of
Pahar Singh, but was acquired by Ram Guman Singh; an impor-
tant portion of this evidence consists of an adiission contained iu
a plaint in a former suit. In the second paragraph of that plaint,
which was filed by Nowrungi and Amani, there is an admission that
mouzah Jalwandohi was purchased by Ram Guman Singh, son of
Banwari, with bhis exclusive funds in the name of Bani Pershad,
one of the relatives. It is contended by the learned pleader for
the appellants that this admission by Nowrungi cannot bind the
plaintiffs, inasmuch as they, being members of a Mitakshara
family, donot derive title from their father ; are not privies in title
with him ; and therefore eannot be bouud by any adinission made
by him. Without deciding whether this is a good objection or not
(3ee, however, the remarks of the Privy Council in L. R., 7 L. A,,
191) we think that there is another prineciple upon which this ad-
mission must be held to be relevant evidence, and that is the prin-
ciple that it was an admission against the interest of the person
making it. When Nowrungi and Amani admitted that mouzah
Jalwandohi was purchased by Ram Guman Singh with his exelu-
sive funds, they made an admission against their own interest, be-
cause the effect of that admission was that they could make no
claim to a share of that property. If Amani were born blind and
were therefore ineapable of inheriting, the admission would not be
against interest so far as he was concerned ; but it was clearly
agaiust the interest of Nowrungi, the father of the plaintiffs,
and as he is dead, the statement containing the adnission is good
evidence. An adinission against interest is relevant not only
against privies by title, but also against strangers; and we think

that taking this admission along with the oral evidence, we mus"
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decide that monzah Jalwandohi was purchased with separate funds 1834
and is not part of the joint family property. Ras COOMAR

We then come to the question of adoption. The plaintiffs con- ~ DAE-
tend that the adoption was invalid on two grounds: first, because BIS?{I‘;E"R
the adoptive father being a Kayastha and in their view entitled to
rank amongst the three superior classes, conld not adopt a sister’s
son ; secondly, because Bissessur Dyal was adopted by two persons,
3z, Chandan and Badamn Koer, and this double adoption was
wholly invalid. We shall consider these two grounds of oljection
separately : first,as to the allegation that Chandan being a Kayastha
and entitled to rank amongst the three superior classes, could not
adopt a sister’s son, we have to consider two points, first, whether
according to the Hindu law, it is competent to a member of the
three superior classes to adopt a sister’s son, and, secondly, whether
a Kayastha is entitled to rank amongst the three superior classes.
As to the first point we think that there can be no doubt, and we
take 1t to be settled law that a member of any of the three supe-
rior classes, Brahmins, Khetrias, and Vaisyas, cannot, according to
Hindu law, adopt a sister’s son.  Abundant authority for this pro-
position will be found in the following works: Mayne’s Hindu
Law, paragraph 180 ; Strange’s Hindu Law, edition of 1830, vol.
1, p. 83 ; Norton’s leadng cases on Hindu Law, vol. 1, pages 69
and 70 and the authorities there quoted; Baboo Shama Churn
Sarkar’s Vyavastha Darpana, page 549 and the following pages
of the third edition ; and two cases to be foundin I. L. R., 3 Bom.,
73 and 298.

As to the second question, whether Kayasthas are entitled to rank
amongst the thrae superior classes, a vast mass of authorities has
been quoted to us during the hearing of this appeal. Considerable
research and ingenuity of argument have been displayed iu
discovering these authorities and placing them before us.
The following amongst other authorities wore referred to :
Padma, Puarana, Yajnavolkya, Mr. Mandlik’s work on Hindu
Law, Mitakshara, Viramitradaya, Wilson’s Glossary, Ward on
Hindu Law, Steele on Castes, Virada Chintamoni, Sherring on
Caste, Mr. Sarradhicare’s work on Hindu Law, being the Tagore
Law Lectures of 1880, some census reports, and reports of local
officers contained therein, Elliot’s Races of British India, the Ga-
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zetteers of N. W. Provineces and Oudh ; Professor Jolly’s Institutes
of Narada, Max Muller’s sacred Books of the East, and the
Dattaka Mimansa. Many of the arguments addressed to us
rested upon the somewhat doubtful legends of Hindu mythology,
and although no doubt very ingenuous, were not however based
upon modern facts, proved or undisputed; or characterized by
that conclusive force, which are necessary in order to have weight
with a Court of Justice in this practical age. We think that the
whole question has been fairly summed up in the following pass-
age of Babu Shyama Churn Sirkar’s Vyavastha Darpana :—
¢ There is, therefore, a preponderance of authority to evince that
the Kyasthas, whether of Bengal or of any other couutry were
Khetrias. But since several centuries passed, the Kayasthas (ab
least those of Bengal) have been degenerated and degraded
to Sudradom mnot only by using after their proper names the sur-
name ‘Dasa’ peculiar to the Sudras, and giving up their own
which is ¢ Barma,” but principally by omitting to perform the
regenerating ceremony, ‘ upanyana’ hallowed by the Gayatri.”’

It has been contended that however valuable Babu Shyama
Churn’s opinion may be as regards Bengal proper, there is a
difference as regards Behar, and the Kyasthas of Behar. It had
been established by evidence to our satisfaction that there was
a difference in respect of the questions essential to this enquiry,
and that the Kyasthas of Behar, asa class, had generally perform-
ed those ceremonies which might be supposed to have the effect of
retaining them in the ranks of the three upper classes, we might
accept this evidence and might come to a different conclusion
from that to which we feel constrained upon the authorities and
the evidence. I shall, therefore, consider that the evidence which
has been placed before us to show that the Kyasthas of Behar are
an exception to the general principle contained in the.opinion which
I have just extracted from the work of Shyama Churn Sirkar.
First, there is o Vyavastha by 96 pundits of Benares. Two of
these pundits were examined as witnesses in the case ; and we are of
opinion that the value which can be attached to the Vyavastha must
be measured exactly by the value which can be given to the oral
testimony of these two witnesses. The Vyavastha is a recent one
and there is no provision of law which allows a Court of Justice
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to accept as evidence a written opinion delivered by persons still 1884
alive who have not been called to the witness-box. Then, as Ras Coomar
regards the testimony of the two pundits who were examined Lﬁm‘
(and this is perhaps the most valuable part of the oral testimony), BIBS;}‘S:UR
we have to observe that these gentlemen do not speak with direct )
reference to Behar, and however valuable their opinion may be,
if precise upon the point, with reference to the Kyasthas of the
Upper Provinces, or of Benares, we think they cannot be accepted
as an authority upon the subject as regards the Kaiests of Behar.

The' next picce of evidence consists of the decisions of  the
local Courts. Two cases only have been quoted. We think’that
these judicial instances are too few in number to establish an
usage or custom such as is contended for. Were it otherwise, we
think that in a matter of this sort very little weight ean be given
to the decision of the Subordinate Civil Courts.
~ Then we have a considerable quantity of oral evidence. This
ovidence, with the exception of one or two wilnesses, consists of
the testimony of persons who are themselves Kaiests and whose
interest in the subject-matter of this proceeding is therefere con-
siderable. Under the circumstances we think that this evidence
must be accepted with very considerable caution. But when
we come to examine this evidence, we think that it does not, to
any very material extent, advance the case of the plaintiffs. The
examination of the witnesses was directed priacipally to show
that, in four particulars, Kyasthas of Behar observed religious or
other rules which would have the effect of giving them a title to
rank amongst the three superior classes. These four particulars
are—rirst, wearing the sacred thread ; secondly, ability to perform
the homa; thirdly, the rule as to the period of impurity ; and
fourthly, the rule as to the incompetence of illegitimate sons to
succeed. The practice as regards adoption has also been made
the subject of argument, but as this is the very point in dispute
and as the instances supposed to have been established by evidence
are exceedingly few, we set but little value upon this portion of
the evidence. We have considered the evidence with respect to
the four particulars just mentioned, and the impression which it
creates on our minds is that no such uniformity has been establish-
ed as amounts to legal proof of the custom or usage contended for.
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1884  Some of the witnesses state as a fact that the sacred thread was
Tas Coomar Ot usually worn. As regards the period of impurity observed,
L;}‘LL there is a remarkable diversity in the practice of different persons.
BissesstR  Taking the whole evidence together we think that it fails to esta-
DXAZ Blish that the Kyasthas of Behar as a class have observed the four
rules relied upon so uniformly and so regularly that they are
entitled to say that upon the basis of these observances they must
rank among the three superior classes, It must be borne in mind
that what has been sought to be proved in this case is not an
usage in a particular family, but the custom of a eclass, that is,
the whole class of Belar Kyasthas : and regarding this custom as
the point to be proved, we thiuk that the evidence fails to estab-

lish it,

The conclusion then to which we are led upon the anthorities
and upon the evidence which has been submitted to us is this, that
the plaintiffs have not shown that the Kyasthas of Behar rank
amongst the three superior classes, and that therefore the adoption
of a sister’s son by Chandan was invalid.

But it is alleged that the adoption is invalid upon another
ground, viz., that Bissessur Dyal was adopted by two persons,
Chandan and Badam KXoer. The original deed of adoption
is not before us and no attempt has been made to give us second-
ary evidence of its contents. It is said that there was a copy in
another record which was referred to by the Court below, but no
steps have been taken to bring that copy or that record up to this
Court. Reliance has been placed upon an admission made by
Bissessur Dyal in a petition filed in Court by him. “We think
however that the statement there contained cannot be interpreted
as an admission that he was doubly adopted, that is, adopted by
the two persons Chandan and Badam Koer. There is no pretext
that Badam Koer, the widow of Banwari, had any authority from
her husband to adopt a son; and we think that we cannot say
that Badam Koer should (upon the statement in the petition just
referred to) be taken to have adopted Bissessur not to her husband
but to herself, as was pressed upon us by the appellant’s vakil.
If Bissessur Dyal had been adopted by Chandan and at the
same time by Badam Koer on behalf of her husband Banwari,
there can be no doubt that upon the authorities both adoptions
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would be invalid. But, if on the other hand, Bissessur Dyal were 1884
adopted by Chandan, acd Badam Koer, being a member of Ray Coomarn
that branch of the family, that is, the branch desceuded f{rom Lgf“‘
Kulwanth Singh, had merely assented to such adoption, we can- Bllgslefit]ﬂ
not say that the fact of Badam Koer’s joining in the adoption
with this object would in any respeet invalidate it as an adoption
by Chandan. The deed of adoption is not before us; no
positive evidence have been given to show that Bissessur Dyal was
adopted by two persons simultaneously. The statement in the
petition eannot, in our opinion, be interpreted as an admission of
such a double adoption. We cannot therefore say that Bissedsur’s,
adoption by Chandan is invalid upon this ground. The result is
that the decree of the Munsiff dismissing the plaintiffs’ suit
must be atfirmed, and this appeal dismissed with costs.
Appeal dismissed.

Before Mr. Justice Mitter and Mr. Justice Norris.

GOPI NATH CHOBEY (Onxe or THE DEFENDANTS) ». BHUGWAT 1884
PERSHAD AxDp axorHER (PLAINTIFFS).* May 7.

Suit for Malikana—Benamidar—Res-judicata— Limitation—Adverse pos-
session—Court of Jurisdiction competent to try such subsequent suit—
det XTIV of 1882, s. 13--4ct XV of 1877, Sch. I1, 4Arts. 120, 131, 144.

8o long as the benami system is recogunised in tbis country, it is
to be presumed, in the absence of any evidence to the contrary, that
a suit instituted by a benamidar has been instituted with the full authority
of the bencficial owner, and any decision made in such suit will be as
much binding upon the real owner as if the suit had been brought by the
real owner himself. Mekeroonissa Bibee v. Hur Churn Bose (1); Kallee
Prosunno Bese v. Dino Nath Bose Mullick (2); and Sita Nath Shab v.
Nobin Chunder Roy (3) discussed.

In a suit for malikana the issue between the parties substantially raises
the guestion of the proprietary right to the estate in respect of which
the malikana is claimed, and when the question of the proprietary right
has been decided in a previous suit between the same. parties a subsequent
suit for malikana will be barred as res-judicata.

# Appeal from Appellate Decree No. 805 of 1883, against the decrce of
H. Beveridge, Esq., Judge of Patna, dated 80th of December 1882;
reversing the decree of Moulvi Nurrul Hosain, Khan Bahadur, First Subor-
dinate Judge of that district, dated the 19th of December 1881.

(1) 10 W. R, 220. {2) 19 W. R, 434,
3 5C L R, 102
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