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Before M r. Justice McDonell ana Mr. Justice Field.

RAJ COOMAR LALL a n d  o t h e b s  ( P l a i n t i f f s )  vs. BISSESSUR DYAL
_  A N D  O TH ER S ( D E F E N D A N T S ) .*

Hindu Law—Mitahshara—Adoption—Kayasthas—Sudras—admissions 
against interest—Evidence.

As a general principle K iyasthis are Hindus of tlie Su;]ra class and 
may, as such, adopt their sisters’ son.

T in s was a su it by the plaiutiffs, who were the descendants o f  one 
Paliar Singh against N ow ru ngi Lril, their father, Am ani, their pa­
ternal uncle, and one Bissessur D yal, for possession, am ong other 
things, o f mouzah Jahvandohi by r ig h t  of inheritance nnder the  
M itakshara law. Pahar S ingli had several sons and grandsons o f  
whom the parties in the su it were the last surviving' descendants. 
A m ani was born blind, and made a defendant pro fo rm a  ; Bissessur 
D yal was the sister’s son o f Chandan, one o f the grandsons o f  
Pahar S ingh, and was adopted by the latter by a deed o f the ISth 
June 1856. Som etim e after the adoption, N ow rungi Lai aud 
Am ani brought a suit again st Chandan and Bissessur D yal to set 
aside tho deed o f adoption, but on the 30th April 1866 filed a 
petition o f  com prom ise in Court, whereby they contented them- 
selves >vith a sm all portion and gave up the rest of the ances" 
tral property. On the 5th January 1871 Bissessur D yal recorded 
his name as the owner o f  the property in the place o f his adoptive 
father; and on the 26th N ovem b er 1877 presented an appli­
cation iu the R evenu e Office in pursuance o f  the Land R egistra­
tion A ct, whereupon the p laintiffs filed their objection to th e  
registration of Bissessur’s name in respect of, am ong other pro­
perties, Jahvandohi; but their objection was disallowed on the  
8th April 1878. The plaintiffs then brought this su it ou the 
29th April asking, for possession of 13 annas iu  Jahvandohi, 
that the compromise of the 30th April 1866 should be set aside, 
and that the deed o f adoption m ight be cancelled.

* Appealfrom Original -Ducree No. 139 of 1881. Appeal preferred on the 
5th of January 1879, ia the Oourt of the Judge of Shahabad, against tho 
decree of F irst Moonsiff of Buxar, dated 30th November 1878, and he^ird 
by the Subordinate Judge of Shahabad, and calle I up to  this Court by an 
order, dated the 14th o f June 1881.
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Nowrungi L ai, the father o f  the piaiutitls, di<*d before the su it 1884
c a m e 'on foe hearing  in t h e  MunaifFa Court. The defendant E a j  C o o m ab

Bissessur contended tha t his sidoption was good, and th a t  lie had
been in possession of mouzah Jalwandohi, which was solf-acqaii’ed
property ever since his adoption. Tlie M uiisiff dismissed the
case ou the ground of lim itation. lie , moreover, held tha t the
family mis not jo in t, that Jalw andohi was aalf-ncqairod property j
and intimated tha t there waa nothing illegal iu Chandau’s adopting
his sister’s son. Tlio phiiiUjilFs appealed to the Subordinate Judge
who reversed tho MunsilFs decision, and held the adoption void,
on the ground th a t Chandan being a Kayasfcha belonged to oue
of tho superior classes. Tlie defeudant Bissessur appealed to the
H igh Court, and at the hearing, the Court (G-auth, C.J.,-. and
McjDcwugl, J .)  dirocted a further inquiry as to  whether, the
plaintiffs* fam ily belonged to either of the three higher castes,
and after a formal order of rem and transferred tlie appeal to  tha
file of tho High Court. Tlio points argued at the hearing, after
such transfer to tho H igh  Court were—(1) whether Jalwandolu
was aoquired ou t of jo int fu n d s; (2) whether the adoption, waa
valid-.

Babu Guru Das Bannerjee, Babu P ran N a th  Pundit, and 
Babu Tavuak N a th  P a lit for the appellants.

Babu Golap Sarhar, M r. R. £l. Twiddle and Babu Ram  &ukha 
Ghose for the respondents.

Tlie ju d g m en t of the  C ourt (M oD onkll aud F ield , J J . )  was 
d e liv e red 'b y

F ield, J .—Tho position of the family in this case will appear 
from the following genealogical tree :—

Pahab Siiran,

Blmgwnut Singh, Kulwanlu Singh. firicland.I
Am tit, OUatiilira. S u w o n , maWied SacUm Soar, Daufffltta

I t--------------------------- T 3»m Qnm»n.
Howi'uncl Ln), A manii

DM'onilaut Nu, a. Dofomiunt No. 3. Eifisespnr ......
_ 1 Defendant." Ho. l .
Five »oti8=VIttmli[Fs,

Dyal, 
it. Ho.

Pahar S ingh  had th ree sous, Bliagwaub S iugh,. Kulw anth S ingh
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1884 an d  S rio h an d . O f  th e se  throft S rio h a u d  d ied  w ith o u t issue
B a j C o o m a u  B h a g w a n t S in g h  h ad  a so n , A m rit . A m r it  h a d  tw o  so u s , N ow rung i

L^ L L a i  an d  A m au i. N o w ru n g h i is  d e fe n d a u tN o , 2 , A m a n i ia defendant
^ ° ‘ an d  is sa id  to  havo  beeu  bo rn  b lind  an d  thorefo re  incapable
o f  in h e r it in g . N o w ru n g i h a d  five sons w ho  a re  th e  five plaiutiffs 
i n  th e  p resen t case. I tu lw a n th  S in g h  h ad  tw o sous, C h a n d a n  who 
d ied  in  B h ad ro  1276, a n d  B am vari w ho d ied  le a v in g  a  w idow 
B ad  am  K o er, s in ce  dead . K n lw a n th  S in g h  h ad  also a  daugh ter, 
an d  th is d a u g h te r’s son  B isse ssu r D y a l is d e fe n d a n t N o . 1.

T h e  p resen t s u it  a r ise s  o u t o f  c e r ta in  p ro ceed in g s u n d e r the
. L a n d  R e g is tra tio n  A c t o f  1876 . T h e  p la in t ,  a f te r  s e t t in g  out

th e  m em bers of tho fa m ily , p roceeds to  a llogo t h a t  C h an d an  Lai, 
w ith o u t th e  know ledge o f  tlie  o ther m em b ers  o f  th e  fam ily , hud 
concocted  a  deed  o f  a d o p tio n ; t h a t  u n d er th is  d eed  B issessur Dyal 
w as ad o p ted , a u d  th a t  th is  adop tion  b e in g  th a t  o f  a  s is te r 's  sou 
w as invalid . I t  th en  rec ites th a t  a  c e r ta in  s u i t  w as b ro u g h t by 
N o w ru n g i L a i a n d  A m a n i a s  co -p la in tiffs , a u d  w as te rm in a ted  
b y  a  com prom ise on th e  SOfch A p r il  1866. T ho p la in t  th e n  refers 
to  an o th e r Buit, th© d a te  o f  w hioh is  n o t g iv e n , as in s titu te d  by 
N o w ru n g i a n d  B issessu r D y a l iu  co llusion . I t  th e n  re fe rs  to  the 
re g is tra tio n  p ro c e e d in g s : a n d  the  cause of a c tio n  is  d a ted  from  the 
2 6 th  N ovem ber 1877 w hen th o  d e fe n d a u t N o . 1 in tervened  in 
tho se  proceedings. T h e  p la in tiffs  a llege  t h a t  th e y , b e in g  the five 
sons o f  N o w ru u g i, an d  m em bers o f  a  jo in t fa m ily  g o v ern ed  by 
th e  M itak sh a ra  law , c a n n o t be affected  b y  a n y  o f  t h e  a lleged  coir 
lusivo p roceedings of th e ir  fa th e r  N o w ru n g i, o f  C h an d an  L a i or. 
B issessu r D yal. T h ey  ask  th a t  possession m a y  be g iv en  to  them of 
13  an n as 4  p ie  o u t o f  th e  16 a n n a s  of m ehal J a h v a n d o h i, pargauti 
C haw sa  an d  some o th e r p ro p e rty  specified  in  th e  p l a i n t ; th a t  the  
fra u d u le n t com prom ise o f  th e  3 0 th  A p ril 1866  m a y  bo so t aside - 
a n d  th a t  the .deed  o f  ad o p tio n , d a te d  1 8 th  J u n o  1 8 5 6 , m ay  be can­
ce lled .

T ho M unsiff w ho firs t tr ied  th e  case d ism issed  i t .  H e  held th a t 
tb e  s u i t  w as b a rre d  b y  lim ita tio n , th a t  part, o f  th e  p ro p e rty  claim-' 
ed , v i z . ,  J a lw a n d o h i w as se lf-acq u ired , th a t  th o  fam ily  wap. n o t 
jo in t ,  a n d  w ith o u t e x a c tly  d ec id in g  th e  q u e s tio n , ho in tim a te d  his, 
op in ion  th a t  tho  deed  o f  ad o p tio n  w as good, a u d  th a t,  tlie  p la in tiffs 
w ore n o t in  a  position  to  c o n te s t the  v a lid ity  o f  th is  adop tion .
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The onae then w ent on appeal.before tlie Subordinate Judge wlio 1884 
reversed the M unsift’s decision, holding, amongst other things, that R a j  C o o m a r  

tlie adoption of Bissessur by Chandan, being th a t of a sister’s eon, 
was invalid, as the plaintiffs being Kayasthaa m ust be deemed to 
rank amongst the three h igher H indu  castes. A  second appeal waa 
preferred to the H igh  Conrt, and on the 14th Juno  1881 ifc was 
heard by the learned Chief Justice  and M r. Justice  McDonell who 
is now a member o f  this Bench. The portion of their judgm ent 
with which we are concerned is as follows : t( W e think, therefore, 
th a t it  is neoessary, in order to come to  a proper decision of the 
case, to direct a  fu rther enquiry as to whether the plaintifFs1 family, 
who are, as we understand , adm itted to be Kayasthaa, do belong 
to either of the  throe higher castes, and as we think that it  may be 
a matter of some difficulty to bring before the Court in  the Mofus­
sil such evidence aud information as will enable i t  to decide tha t 
question satisfactorily, we thiuk th a t  our best course will be to re­
mand the case to tho  lower Court, as a m atter of form, and then 
to bring it up to th is Court aud try  i t  as a regular su it.”  The case 
is now, therefore, before us as an  appeal from an original deoree.

On the 18th Ju n e  1883 an application was made to this Court, 
the purport of whioh waa threefold,—/? '^ ,  th a t as the value of the 
suit was very small, th e  oase m ight be heard upon the evidence 
taken in the vernacular, or tha t i t  m ight be translated by the Court 
without the parties being charged the expenses of such translation; 
secondly, that the appellants m ight he allowed to put in  certain do­
cuments as ex h ib its ; and thirdly, th a t the appellants might be 
examined as witnesses orally, or upon commission.

Upon this application i t  was directed, first, th a t the documents 
might he pu t in  as exhibits subjeot to any objection which m ight 
be made a t  the hearing j secondly, th a t the appellants m ight be ex­
amined in  C ourt; and th irdly, th a t the  oase m ight be heard oft the 
evidence taken in  the vernacular.

The hearing of the appeal has now occupied out attention for 
three days. N o application was uiad& to us to examine any of the 
parties in  Court, and iu reply to our question, ifc was intim ated to  
ns th a t the pleaders who had charge of the case did not propose to  
pat any o f the parties into the witness-box. ^considerable am ount’ 
of new evidence has been taken ; eopieB of translations o f ex-
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1 8 8 4  tracts from certain  learned works liave been p at in ; and we have 
K a j  C o o m a k  been referred to a large mass of authorities. Three questions 

L'̂ LL‘ were at first stated by tlie appellants’ vakeel for a rg u m en t; bu^
B i s s e s s u b  a s  j f , . .  Twiddle intim ated to  ns. on behalf o f the defendants, that 

. O v a l .
they had decided to abandon the objection of lim itation, there 
rem ain two points only to be dealt with, nam ely ; f ir s t ,  whether 
Jalwandohi was acquired out o f  jo int funds, and, secondly, whe­
ther the adoption is invalid. W e tliiuk that the finding o f  the 
M oonsiff upon the first of these points ou gh t to be confirmed.

There is evidence that Jalwandohi was not fam ily property of 
Pahar S ingh, but was acquired by Ham Guman S ingh ; au impor­
tant portion o f this evidence consists o f an admission contained iu 
a plaint in a former suit. In  the second paragraph o f  that plaint, 
which was filed by N ow rungi and Amani, there is an admission that 
mouzah Jalw andohi was purchased by lla in  Griiman S in gh , son of 
Banwari, with his exclusive funds in the nam e of B ani Pershad, 
one o f the relatives. I t  is contended by the learned pleader for 
the appellants that this admission by N ow rungi cannot bind the 
plaintiffs, inasm uch as they, being members o f  a Mitaksliara 
fam ilj’, do not derive title from their father ; are not privies in title  
with him ; aud therefore cannot be bound by any admission made 
by him . W ithout decid ing whether this is a good objection or not 
(see, however, the remarks o f  the Privy Council in L . R ., 7 I . A ., 
191) we think that there is another principle upon which this ad­
m ission must be held to be relevant evidence, and that is the prin­
ciple that it was an adm ission again st the interest o f the person 
m aking it. W hen N ow ru ngi and Ainani admitted that mouzah 
Jalwandohi was purchased by Ham Gum an S ingh  with his exclu­
sive funds, they made au adm ission against their own interest, be­
cause the effect o f  that admission was that they could make uo 
claim to a share o f that property. I f  Am ani were born blind and 
were therefore incapable o f inheriting, the adm ission would not be 
against interest so far as he was concerned ; but it was clearly  
agaiust the interest o f  N ow rungi, the father of the plaintiffs, 
and as he is dead, the statem ent containing the admission is good  
evidence. Au admission against interest is relevant not only  
agaiust privies by title, but also against strangers ; and we think  
that taking this admission along with the oral evidence, we m us1'
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decide that mouzah Jalwandolii was purchased with separate funds 
and is not part o f tlie joint fam ily property.

W e then come to the question o f adoption. The plaintiffs con­
tend that the adoption was invalid on two grounds: f ir s t, because 
tlie adoptive father being- a K ayastha and in their view entitled to 
rank am ongst the three superior classes, could not adopt a sister’s 
so n ; secondly, because Bissessur D yal was adopted by two persons, 
Viz., Chandan and Badain Koer, and this double adoption was 
wholly invalid. W e shall consider these two grounds o f objection 
separately:_/£>•«£, as to the allegation that Chandan being a Kayastha  
and entitled to rank am ongst the three superior classes, could not 
adopt a sister’s son, we have to consider two points, f ir s t, whether 
according to the H indu law, it is com petent to a m em ber o f the 
three superior classes to adopt a sister’s son, and, secondly, whether 
a K a y a stlia  is entitled to rank am ongst the three superior classes. 
A s to the first point we think that there can be no doubt, and we 
take it to be settled law  that a member o f  any o f the three supe­
rior classes, Brahm ins, Khetrias, and Vaisyas, cannot, according- to 
H indu law, adopt a sister’s son. Abundant authority for this pro­
position will be found in the following works : M ayn e’s Hindu
Law , paragraph 180 ; S trange’s H indu Law, edition o f  1830, vol. 
3, p. 83 ; Norton’s leadng cases on Hindu Law, vol. 1, pages. 69 
and 70 and the authorities there quoted; Baboo Shama Churn 
Sarkar’s Vyavastha D arpana , page 549 and the following pages 
o f the third edition ; aud two cases to be found in I. L. It., 3 Bom., 
73 and 298.

A s to the second question, whether Kayasthas are entitled to rank 
am ongst the three superior classes, a vast mass o f authorities has 
been quoted to us during the hearing o f this appeal. Considerable 
research and ingenuity  o f argum ent have beeu displayed ia  
discovering these authorities and placing them before us. 
The follow ing am ongst other authorities wore referred to : 
Padm a, Purana, Y ajnavolkya, Mr. M andlik’s work on H indu  
Law , M itakshara, V iram itradaya, W ilson’s G lossary, W ard on 
H indu L aw , Steele on Castes, Virada C hintam oni, Sherring on 
Caste, Mr. Sarradhicare’s work on Hindu Law, being the Tagore 
Law Lectures o f 1880, some census reports, and reports o f  local 
officers contained therein, E lliot’s Races of British India, the Ga-

18S4

R a j  C o o m a r  
L a  l i .  

v.
B i s s e  :sttr

D rA L .
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1884 zetteers o fN . W . Provinces and Oudh ; Professor J o lly ’s Institutes  
Raj Coomab o f  Narada, M ax M uller’s sacred Books o f  the E ast, and the  

L a l l  D attaka M im ansa. M any o f  the argum ents addressed to us 
B i s s e s s u r  rested upon the som ew hat doubtful legends of H indu  m yth o lo g y , 

D yal- and although no doubt very ingenuous, were not however based  
upon modern facts, proved or undisputed ; or characterized by  
that conclusive force, which are necessary in  order to have w eight 
with a Court o f Justice in this practical age. W e think that the 
whole question has been fairly summed up in the follow ing pass­
age o f Babu Shyam a Churn Sirkar’s V yavastha D arp an a:—  
*£ There is, therefore, a preponderance o f authority to evince that 
the K yasthas , whether o f  B engal or of any other couutry were 
K hetrias. B u t since several centuries passed, the Kayasthas  (a t  
least those o f Bengal) have been degenerated and degraded  
to  Sudradom  not only by u sing  after their proper nam es the sur­
name ‘ D a s a ’ peculiar to the Sudras, and g iv in g  up their own  
which is “ Barm a,’ but principally b y  om itting to perform the 
regenerating cerem ony, ‘ upanyana1 hallowed by the Gayatri.”

I t  has been contended that however valuable Babu Shyam a  
C hum ’s opinion may' be as regards B engal proper, there is a 
difference as regards Behar, and the K yasthas o f Behar. I t  had 
been established b y  evidence to our satisfaction  that there was 
a difference in respect o f the questions essential to this enquiry, 
and that the K yasthas of Behar, as a class, had generally  perform­
ed those cerem onies which m ight be supposed to have the effect o f  
retaining them  in the ranks o f the three upper classes, w e m ight 
accept this evidence and m ight com e to a different conclusion  
from that to which we feel constrained upon the authorities and 
the evidence. I  shall, therefore, consider that the evidence which 
has been placed before us to show that the K yasthas o f  Behar are 
an exception to the general principle contained in the opinion which  
I  have ju st extracted from the work o f Shyam a C hum  Sirkar. 
F irst, there is a V yavastha  by 96 pundits o f Benares. Two o f  
these pundits were exam ined as w itnesses in the case ; and we are o f 
opinion that the value which can be attached to the V yavastha  m ust 
be measured exactly  by the value which can be g iven  to the oral 
testim ony o f  these two witnesses. The V yavastha  is a recent one 
and there is no provision o f  law which allows a Court o f  Ju stice



VOL. X .] CALCUTTA SERIES. 695

to  accep t as evidence a w ritte n  opinion delivered  by persons s till 1884 
alive who have n o t been  called to  the  w itness-box. T hen , as E a j  C o o m a b  

reg a rd s th e  te stim o n y  o f the tw o puud its  w ho w ere exam ined  LpLL 
(and  th is  is perhaps the m ost valuab le  p a r t  o f  the ora! te s tim o n y ), 
w e have to  observe th a t  these gen tlem en  do no t speak w ith  d irec t 
reference to  B ehar, an d  how ever valuab le th e ir  opinion m a y  be, 
if  precise upon th e  p o in t, w ith  reference to  th e  K y asth as  of the  
U p p er P rov inces, o r  o f  B enares, we th in k  they  ca n n o t be accepted 
as an a u th o rity  upon  th e  sub ject as reg a rd s  th e  Kaiests o f  Behar.

T h e 'n e x t  piece of evidence consists o f th e  decisions of .'the 
local C ourts. Tw o cases only have been quo ted . W e th in k ’th a t 
these  ju d ic ia l in stan ces a re  too few in  num ber, to  estab lish  an  
usage o r custom  such as is con tended  for. W e re  i t  o therw ise , we 
th in k  th a t  in  a m a tte r  o f th is so rt very  l i t t le  w eigh t can  be g iven  
to  th e  decision o f the S ubord ina te  Civil C o u rts .

T hen  we h av e  a  considerab le q u a n tity  o f  o ra l evidence. This 
evidence, w ith  th e  excep tion  of one o r tw o w itnesses, consists of 
the  te s tim o n y  o f  persons w ho a re  them selves Kaiests  an d  whose 
in te re s t in  th e  su b je c t-m a tte r  o f th is p roceeding  is  therefore con­
siderable. U n d e r th e  circum stances w e th in k  th a t  th is  evidence 
m u st be accepted w ith  v e ry  considerable cau tion . B u t w hen 
we com e to  exam ine th is  evidence, w e th in k  th a t i t  does n o t, to  
any  very  m a te ria l ex ten t, advance the  case o f  tho  p la in tiffs . The 
ex am in a tio n  of th e  w itnesses was d irec ted  p rin c ip a lly  to show 
th a t, in  four p articu la rs , K y a s th a s  of B eh ar observed re lig ious or 
o th e r ru les  w hich  w ould have the effect o f g iv in g  them  a t i t le  to 
ra n k  am o n g s t the th ree  superio r classes. These four p a rticu la rs  
a rq— f ir s t ,  w earing  the sacred  th rea d  ; secondly, a b ility  to  perform  
th e  hom a; th ird ly ,  the  ru le  as to the  period o f  im p u rity  ; an d  
fo u r th ly ,  the ru le  as to the  incom petence of illeg itim a te  s q u s  to  
succeed. T he p rac tice  as reg a rd s  adoption  has also been  m ade 
th e  sub jec t o f a rg u m e n t, b u t  as th is  is the  very  p o in t in  d isp u te  
an d  as the in stan ces supposed to have been estab lished  by  evidence 
are  exceedingly  few , we se t b u t little  value upon th is  p o rtion  o f  
the evidence. W e have considered  th e  ev id en ce  w ith  re sp e c t to  
the  four p a rticu la rs  ju s t  m entioned, an d  the im pression  w hich i t  
creates on o u r m inds is th a t  no  such u n ifo rm ity  has been estab lish ­
ed as am ounts to legal p roof o f  the  custom  or u sage con tended  for.
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1881 Some of the witnesses state as a fact that the sacred thread was 
r a j  C o o m a r  not usually worn. As regards the period of impurity observed, 

there is a remarkable diversity in the practice of different persons.
Bissessok Taking the whole evidence together we think that it fails to esta­

blish that the Kyasthas of Behar as a class have observed the four 
rules relied upon so uniformly and so regularly that they are 
entitled to say that upon the basis of these observances they must 
rank among the three superior classes. I t  must be borne in mind 
that what has been sought to be proved in this case is not an 
usage in a particular family, but the custom of a class, that is, 
the whole class of Behar Kyasthas : and regarding this custom as 
the point to be proved, we thiuk that the evidence fails to estab­
lish it.

The conclusion then to which we are led upon the authorities 
and upon the evidence which has beeu submitted to us is this, that 
the plaintiffs have not shown that the Kyasthas of Behar rank 
amongst the three superior classes, and that therefore the adoption 
of a sister’s son by Chandan was invalid.

But it i3 alleged that the adoption is invalid upon another 
ground, viz., that Bissessur Dyal was adopted by two persons, 
Chandan and Badam Koer. The original deed of adoption 
is not before us aud no attempt has beeu made to give us second­
ary evidence of its contents. I t  is said that there was a copy in 
another record which was referred to by the Court below, but no 
steps have been taken to bring that copy or that record up to this 
Court. Reliance has been placed upon an admission made by 
Bissessur Dyal in a petition filed iu Oourt by him. 'We think 
however jthat the statement there contained cannot be interpreted 
as an admission that he was doubly adopted, that is, adopted by 
the two persons Chaudan and Badam Koer. There is no pretext 
that Badam Koer, the widow of Banwari, had any authority from 
her husband to adopt a son; and we think that we cannot say 
that Badam Koer should (upon the statement in the petition just 
referred to) be taken to have adopted Bissessur not to her husband 
but to herself, as was pressed upon us by the appellant’s vakil. 
I f  Bissessur Dyal had been adopted by Chandan and at the 
same time by Badam Koer on behalf of her husband Banwari, 
there can be no doubt that upon the authorities both adoptions
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would be invalid. But, if on the other hand, Bissessnr Dyal were 
adopted by Chandan, and Badntn Koer, being a member of 
that, branch of the family, that is, tlie branch desceuded from 
Kulwanth Singh, had merely assented to such adoption, we can­
not say that the fact of Badam Koer’s joining in the adoption 
with this object would in any respect invalidate it as an adoption 
by Chandan. The deed of adoption is not before u s ; no 
positive evidence have been given to show that Bissessur Dyal was 
adopted by two persons simultaneously. The statement in the 
petition cannot, in our opinion, be interpreted as an admission of 
such a double adoption. We cannot therefore say that BisseSsur’s, 
adoption by Chandan is invalid upon this ground. The result is 
that the decree of the Munsiff dismissing the plaintiffs’ suit 
must be affirmed, aud this appeal dismissed witli costs.

Appeal dismissed:

Before Mr. Justice M itter and Mr. Justice Norris.

GOPI NATH CHOBEiT ( O n e  o f  t h e  D e f e n d a n t s )  v. BHUGWAT
PERSHAD AND ANOTHEB (P L A IN T IF F S ).*

Suit fo r  Malikana—Benamidar—Res-judicata—Limitation— Adverse pos­
session— Court o f Jurisdiction competent to try such subsequent suit—  
Act X I V  o f 1882, s. 13— Act X V  o f 1877, Sch. I I ,  Arts. 120,131, 144.

So long as the benami system is recognised in tbis country, it is 
to be presumed, in the absence of any evidence to the contrary, that 
a suit instituted by a benamidar has been instituted with the full authority 
of the beneficial owner, and any decision made in such suit will be as 
much binding upon the real owner as if the suit had been brought by the 
real owner himself. Meheroonissa Bibee v. H ur Churn Bose (1); Kallee 
Prosunno Bose v. Dino Nath Bose M ullick (2); and Sita Nath Shah v. 
Nobin Chunder Roy (3) discussed.

In  a suit for malikana the issue between the parties substantially raises 
the question of the proprietary right to ihe estate in respect of which 
the malikana is claimed, and when the question of the proprietary right 
has been deeided in a previous suit between the same- parties a subsequent 
suit for malikana will be barred as res-judicata.

* Appeal from Appellate Decree Bo. 8.05 of 1883, against the decree of 
H . Beveridge, Esq., Judge of Patna, dated 30th of December 1882; 
reversing the decree of Moulvi N urrul Hosain, Khan Bahadur, F irst Subor­
dinate Judge of that district, dated the 19th of December 1881.

(1) 10 W. S  , 220. (2) 19 W . R., 434.
(3) 5 C L E ,  102.
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