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becoming residents had acquired a right of easement to p Sou
. . ADDAYYA
use the water of the well. This seems to be a sufficient v.

. . . - KrI1snna-~
answer to this question which as T have said has now ‘worar
been raised for the first time. I agres with my learned opscas, 5.
brother that the Lietters Patent Appeal mnst be allowed
and the decree of the first Subordinate Judge restored.

T agree with my brother with regard to his order as to
costs.
N.B,
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DURVADA PATRUDU alias JANARTRAMAYYA
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See. 47 (8) and 0. XXI, ». 16, Civil Procedure Code (V of
1908)—~Death of transferee decree-holder—Competency of
executing Court to enquire whether the tramsferce was o
benamidar and to allow real owner to erecute.

On the death of a transferee of a decree, it is open to the

. executing Court under section 47 (3) and Order XXI, Rule 16,
Civil Procedure Cade, to enquire whether the transferee was
really a benamidar for another and to allow the real owner or
his legal representatives to execute the decree. Palamicppa
Chettioar v. Subramania Chettiar, (1925) LL.R., 48 Mad., 553,
distinguished.

Apprar, against the order of H. D. C. Remrny, District
Judge of Ganjam, in K.P. Nos. 89 and 68 of 1916 in
0.8. No. 20 of 1904.

The facts are giveil in the judgment.

¥ Appeals against Orders Nos, 141 and 64 of 1923,
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C. 8. Veukatachari (with I. Satyanareyance and
. Suryanarayana) for appellant.

8. Varadachori (with F. Goviuderagje Achard) for
respondent.

, JUDGMENT.

Opcrns, J.—This is an appeal against the order of
the learned District Judge of Ganjim on two Execution
Petitions, namely, 39 of 1916 and 638 of 1916. In the
former, Kamalanabham Naidu wss the pemtloner as
transferce and benamidar of the Iate Parasuramayya
Chowdharl stated to be the real owner of the decree.
Kamalanablham Naidu having died, the real owner’s un-
divided son Nandesam Chowdhari, a minor represented
by his next friend Duvvada Butchamma, was the peti-
tioner, and the respondents were Duvvada Patruda alias
Janakiramayya Chowdhari and Duvvada Gusayi Chow-
dhari. In E.P. No. 68 of 1916 the undivided brother
of Kamalanabham Naidn, transferee, is the petitioner
and the respondents are the same as in H.P. No. 39 of
1¢16. The learned District Judge, whose predecessor
held that the question which of these two rival peti-
tioners can execute the decres i1 one to be decided
under section 47, Civil Procedure Code, decided on
the merits that the brother of Kamalanabham Naidu is
not entitled to execute the decree in K.I?, No. 68 of 1916
and dismissed the execution petition.

The facts are that in 0.8. No. 20 of 1904 a certain
Bheemaraju Chetty obtained a decree which he trans-
ferred by Exhibit A to Kamalanabham Naidu. That was
on the 25th November 1906. Kamalanabham Naidu
applied to be broughton the record as transferee decree-
holder and was so recognized on the 9th March 1908.
In 1914 Kamalanabham Naidu died and the appellant
is, as stated, his undivided brother. The petitioner in
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‘the other petition is the undivided nephew of the judg-
ment-debtor and a cousin of Kamalanabham Naidu’s
mother. This petitioner alleges that his father was the
real transferee and that Kamalanabham Naidu was only
a benamidar for him. It is therefore to be observed
that the original parties, i.e., the original transferee and
the original alleged benami transferee and the original
alleged real transferee are all dead, and the first
question is, can a question involving a benami transac-
tion be gone into under section 47, Civil Procedure
Code? It is maintained for the appellant that this
has now been decided in Palaniyappa Chettiar v.
Sulralmaniya Chettiar(l), and that decision must be
taken to exclude every possible question of benami that
may arise in execution. If that is so, the appellant
is right. But the question is, does the decision go to
that length? What the decision of the Cuirr Justicn
and SrINIvasa AYVANGAR, J., amounts to iy that where
a decree has been transferred to a person in writing,
nobody else can under colour of being the real ‘owner
apply to have the right of execution of the decree
conferred on him. In other wovds the fransfer is
sonclusive of the right to execute. In that case the
agsignment of the decree was taken in the personal
name of one R. M. M, Subramaniam Chetty and it was
attempted to be shown that 1his gentleman was only an
agent with a general power from one 8. N. Subramania
Chetti and that therefore the assignment to R. M. M,
Subrahmania Chetty was simply a benami transaction
for the principal. The learned Judges held that Order
XX1, rule 16, which lays down that where a decree
is transferred by an assignment in writing or by opera-
tion of law, the transferee may apply for execution,

(1) (1926) I.L.R., 48 Mad., 553,
19 '
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excluded a person otherwise a stranger to the Court
from coming forward aud alleging that the transferee is
a mere benamidar. SRINIVASA AYYANGAR, J., observed
at the end of his judgment—

“ It is also clear that the Code of Civil Procedure did really
intend to prevent benamidars coming in and making applica-
tions to the Court on the general hasis of the law relating to
benami transactions .

The case seems to me to amount only to this, namely,
that the rights of the transferee to come in are confined
unlike those of the decree-holder to Order XXT, rule 16,
This rule has to be read in connexion with section 47
(8) which lays down the procedure to be adopted when
an assignee as representing his assignor wauts to exe-
cute. In further support ¢f his argument the learned
vakil for the appellant cited Paupayya and Subayya v.
Narasanna and K. Subbayya(l), which is a very similar
case to Lalaniappa Chettiar v. Subramania Chettiar(2),
except that the decision which was disapproved in the
later case was to the precisely opposite effect. There
Johnston’s name appeared on the face of the decree and
it was alleged that he had obtained the decree as agent
for Arbuthnot and Company. 1t was held that the
decree-holder was the person whose name appeared on
the face of the record or had been recognized as
transferee. The decision in Bhandari v. Ramachandra(3),
does not appear to help the appellant as in that case
there was no decres when the assignment was made.
The question really is whether on the death of the
assignee, who we will assume for the present to be
benamidar, the question under section 47 (8) can be
reopened de novo and the matter decided as to who is
really the representative of the decree-holder. It does

(1) (1880) LL.R, 2 Mad., 216,  (2) (1025) LL.R,, 48 Mad., 553,
(8) (1907) 17 M.L.J., 392.
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not seem to me that the case in Palanieppa Chettiar v.
Subramania Chettiar(1), understood in the way I have
st out above affords us any assistance in a matter of
this sort, unless it can be taken, ag I do not think it can,
to be a general declaration that no kind of trausaction
involving the doctrine of benami will be enquired into
by the executing Court. 1f the law really meant that, it
would have been quite easy to have inserted a provision
in Order XXI, rule 16 or in section 47. There is no
question here of going behind the decree, because the
person named in the decree is dead and the question
seems to me to resolve itself into one quite as much to
the title to the decree as one involving this question of
benami. In fact I would go so far as to say that this
question of benami shrinks to very unimportant proper-
tions in a matter of this sort, the question being who is
the real owner of this decree which is at present so to
speak floating about and withont any person anthorized
to execnte it. The right of the real owner to execute
the decree is recognized in an earlier case in Abdul
Kareem v. Chukhun(2), where the benamidar admitted
that a certain sale to him was benami and that the real
and beneficial transferes was the father of the applicant
for execution on which the lower Court allowed the
decree to be executed. MITTER, J., in that case, observed
that the benami system is recognized in this country
and a benamidar is not a transferee of the decree,
whereas the section only authorized the Court to allow
the transferee of the decree to apply for execution.
That no doubt bas been modified in modern times and
benami transactions have been recognized in later deci-
sions as for instance by the Privy Council in Gur
Narayan v. Sheolal Singh(3), holding that a benamidar,

(1) (1925) LL.R., 48 Mad., 553. (2) (1879) 5 C. L.R., 263.
(3) (1919) LL. K., 46 Culo., 566 (P.0.)
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though not beneficially interested in property standing
in his name, represents in fact the real owner and is, so
far as their relative legal position i3 concerned, a mere
trustee for him and is authorized o sue. Sir GRorcs
Favwern in an earlier case in Bilas Kumwar v. Desrag
Ranjit Singl(1l), observed that this system had a
resemblance to a resulting trust. If that is so, it seems
difficult to say that the title to this decree has not
resulted to the appellant by operation of law such as ig
contemplated by section 82 of the Trusts Act. It has
been argued that, when a benawidar dies, he being in
the posiﬁiOE of a trustee under the Trusts Act and there
being no person under section 73 to appoint a succes-
sor 1o hiw, his legal representative must assume the
benami character which was hseld by his father or other
predecessor. The case in Raja of Deo v. Abdullah(2),
was cited to us for the proposition that a trusteeship did
devolve on the late trustee’s legal representative. It is
based on one sentence at the end of the Privy Couneil
judgment where the facts are extremely complicated.
The sentence runs as follows :—
“ Kashinath was a trustee for Raja Bhikham, and Lajja-
dhaxi could only succeed to his father’s trusteeship.”
Kashinath was a benamidar for the Raja and his
son Lajjadhari executed a conveyance acting on the
instructions of the Raja. It can hardly be denied that
the Raja was the true owner and that Lajjadhari had
nothing in himself that he could convey. I think that
is all their Liordships meant by the sentence in question
and that it would be an extraordinary doctrine to lay
down that, when a benamidar dies, of necessity,
the benamidarship is earried on by his relations who
happened to be his legal representatives. A benami

(1) (1915) LL.R,, 37 ALL, 657 (P.C.).  (2) (1918) LLR., 46 Cale,, 909 (P.C.).
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transaction is, I imagime, generally entered into with
one who is personally trusted or personally selected for
gome reason that commends itself to the transferor and
it is extremely unlikely that any benamidarship would
be intended to last beyond the life of the person who is
interested as benamidar. Various gases were cited to
us on behall of the respondent to show that the death of
the benamidar merely removes a bar to the legal as well
as the beneficial enjoyment of the property by the
beneficiary, Forinstance in Umasondwry Dassy v. Drojo-
nath Bhuttacharjee(1), an executrix took out probate and
obtained a decree for rent. The probate was revoked
by a mivor who applied for execution of this decree.
The Court held the minor could execute as he had
sacceeded his father by the operation of law. 8o in
A, B. Miller v. Abinash Chunder Duti(2), where the
adjudication in insolvency was annulled, it was held
that the decree obtained by the Official Assignee was
not annulled thereby and that the applicant had become
agsignee by operation of law as he had been appointed
trustee to the estate of the late ex-insolvent. In Sowecar
Lodd Govinda Doss v. Muneppa Naidu(3), promissory
notes were tuken from the debtors to an estate by the
manager under the management of the Court of Wards
for the latter. The Court held that they became vested
in the mortgagee when the superintendence of the Court
of Wards was withdrawn. Further Mutthial Chettiar v.
Govindoss Krishnadoss(4), which was heard by a Bench
of three Judges, seems to imply that Order XXI, rule 18,
ig not exhaustive of every case which might come under
its provigions., If thatis so, it cannot be held that rule
16 is final for all executing purposes. But however that
may be, I am of opinion that as a matter of fact, rule 16

(1) (1889} LLR., 18 Calc., 347. (2) (1900) 4 C. W.N., 785.
(8) (1908) LTR., 31 Mad,, 534 (4) (1921) L.L.R., 4% Mad,, 919,
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hagslittle or no application to the present case. It seems
to me that by the death of the original parties, the
whole matter is set at large and that it is the duty of the
Court under section 47 to decide on the merits which of
the contestants is in fact entitled to execute this decree.
So far then the conptention of the appellant must be
overruled and T now proceed to the merits of the case.

[Then his Lordship discussed the evidence and came
to the conclusion that FParaswramayya provided the
mouney for the transfer of the decree and that Kamalana-
bhayya was only a benamidar, and procesded as fol-
lows:-—] Thereisin my opinion no reagon to think
that the learned District Judge came to a wrong con-
clusion on the merits and as I am against the appellant
also on the point of law, this Civil Miscellancous Appeal
must be dismissed with costs.

C.M.S.A. No. 64 of 1923 will also be dismissed.

Curcexven, J.—Following Palaniappa Chettiar v.
Subramanta Chettiar(1) it is no doubt true that the veal
owner of a decree cannot claim under Order XXI,
rule 16, to execute it where it has been transferred in
writing to the name of a benamidar for him. But once
the benamidar is dead, this decision does not appear to
me to be any authority for the position pressed upon us
that the real owner still cannot be heard to say that the
decree 18 his ; nor, I think, have we been shown any other
authority for the proposition. Once the benamidar is
dead, the question iecessarily arises, who ig his represen-
tative, or, to nse the language of Order XXI, rule 16,
who is his transferee by operation of law? In the
agcertainment of this, there does not appear to be any
provision in the Code, or any other authority, requiring
the executing Court to exclude the real owner from

(1) (1025) 1L.R., 48 Mad., 553,
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coming forward and proving that the decree is his prop-
erty, We have been shown nothing in support of the
contention that, in such circumstances, the ostensible
owner is to be regarded as the real owner for the
purpose of ascertaining his representatives. There is a
series of cases Umasoondury Dassy v. Drojonath DBhutta-
charjee(1), A. B. Miller v. Abinash Chunder Dult(2),
Sowear Lodd Govinde Doss v. Muneppa Naidu(3) in sop-
port of the view that, when the title of the holder of a
decree or of a transferred decrce terminates, when, for
instance, the holder is an execufor and probate is revoked,
when he 18 a trustee under a trust found to be invalid,
when he is an official receiver and the adjudication is
annulled—the owner upon whom the title devolves may
be substituted by the execating Court. That Court has
clearly power under section 47 (3), C.P.C,, to determine
who, in this wide sense of the term, is the decree-
holder’s representative. -To quote Moowerize, J., in
Aoydhya Roy v. Hardwar Roy(4)

“the term ‘ representative’ as used in section 244 of the
Code of Civil Procedure of 1882 means not merely the legal
representatives in the sense of the heir, executor or administrator,

but includes any representative in interest, that is, any transferee
of the interest of the decree-holder *’.

The further question, then, is whether, when a
benamidar dies, the real owner ig his represehtative or
transferee by operation of law. Some argument hag
been addressed to us to show that the benamidar was in
the position of a trustee, and that, upon the death of a
trustee, and until aunother trustee is appointed, his
natural heir succeeds to the trust. That may be true

of a trust created under the Trusts Act, but I do not

think that an ordinary benami title is governed by this

(1) (2889) LI.R., 16 Calc,, 347, (2) (1900) 4 C.W.N., 785,
(3) (1908) I.L.R., 31 Mad., 634. (4) (1809) 9 C.L.J., 485,
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KlgISTAM‘ rule. If the real owner sned to establish his title to
AIDU

. the property, it is indisputable that he would be enti-
Janski-

nonvra. tled to a deerce declaring it, and, if that be so, he may

curesx.  equally establish his title in proceedings under section

v 47, ¢.P.C. In my view, therefore, the lower Court was
right in deeming itsell competent to go 1nto this
guestion. [Then his Lordship discussed the merits
and agreed with Opozrs, J., in dismissing the appeals
with costs. ]

N.R.
APPELLATE CIVIL,
Before Mr. Justice Wallace and Mr. Justice
Thirwvenkata Acharior.
1927, SENAPATHY NARAYANA PATRUDU AND OTHERS
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SETHUCHERLA VIKRABADRA RAJU BAHADUR awp
orners (Pramwmiers), RESpoNDENTS ™

Madras Estates Land Act (I of 1208), ss. 77, 25, 30 and
45—>8uit in o Revenue Court for recovery of wunascertained
rent—=Suil, maintainability of—Previous proceedings to
ascertain rent, whether necessary—dJurisdiction—Duty of
Court-—Seope of ss. 25, 80, 45 and 77.

Under section 77 of the Madras Estates Land Act, in all
cages nob falling nnder section 25, 30 or 45 of the Act, a suit
for recovery of unascertained vent is maintainable in a Revenue
Court, and the Court is bound as part of its: duty to ascertain
the rent payable and pass a decree for the amount,

Mullayya v. Norwyenagajepathyraju, (1925) 21 LW., 42,
followed ; Rangayys Appa Lao v. Bobba Sriramulu, (1904)
LLR., 27 Mad., 143 (P.C.), distinguished.

* Becond Appeal No, 1550 of 1922,



