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an error in directing six houses out of the nine to be given to
the plaintiff without specifying which six houses should be given.
In other words, he shonld have proceeded under the provisions
of s. 396 of the Code of Civil Procedure, and we direct that
having determined what portion of the property ought to be
given to the plaintiff as representing the two-thirds which he
obtained by purchase, the Munsiff do proceed to embody in his
final decree the result of the Commissioner’s investigation and
report.

Wa do mot think that this is a case in which we ought to give
costs.

Case remanded,

Before Mr, Justice Tottenham and Mr. Justice Norris,

ANUNDO RAT axp oraers (Derexpints) ». KALI PROSAD SINGH
AND aANOTHER (Praintiers.) ¥

Ghatwali Tenures of Kharukpore~—Transferability of Ghatwali fenures—
Mitalbshara law inapplicable to- ghatwali tennre—Family custom inappli-
cable to ghatwali tenure.

A ghatwali tenure in Kharukpore is transferable if the zemindar assents
and accepts the transfer.

Such assent and acceptance may be presumed from the fact of the
zemindar having made no objections to a transfer for a period of over
twelve years, and when such a fact has been found a Court ought to
recognize such a transfer,

In a suit, brought to recover possession of a ghatwali tenure situated in
Kharukpore which had been brought to sale in execution of a decree against
the previous ghatwali and purchased by the defendants, the plaintiffs sought
to rely on the Mitakshara law and certain family custom for the purpose
of establishing their right, The lower Court applying suchlaw and custom
found that thetenure was transferable, and that it was joint ancestral pro-
perty and gave the plaintiffs o deeree for two-thirds of the property and
the defendants a decree for the remaining one-third, holding that to be the
extent of the previous ghatwali interest which had been purchased by the
defendants,

% Appeal from Original Decree No. 114 of 1882, against the decree of
Hafiz Abdool Kurreem, Khan Bahadoor, Second Subordisate Judge of
Bhagulpore, dated the 13th of February 1882
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1884 Held, on appeal, that the decision of the lower Court was erroneous
AnUNDO Tiaz Lhet in dealing with a ghatwali tenure the Court must have regard to the
v, nature of the tenure itself and to the rules of law laid down in regard to
KAgIIgg;fAD such tenures and not to any particular school of law or the customs of any
particular family, and that a ghatwali being created for a specific purpose,
has its own particular incidents and cannot be subject to any system of

law affecting only a particular class or family.

In this case the plaintiffs sought to recover possession of a
chatwali mehal named Kharna, appertaining to the mehals of
Kharukpore in the distriet of Bhagulpore.

The plaintiffs alleged that the family of plaintiff No. 1 was
governed by the Mitakshara law, and by a special family custom
that the eldest son became the malik of the estate, the other
members of the family being entitled to maintenance. That in
aceordance with such custom Tekait Meghraj Singh, the father of
plaiutiff No. 1, held possession of the ghatwali mehal in question
till the 13th July, 1868, on which date he was nominally,
though not actually, ousted by the ancestors of the defendants who
purchased the mehal at a sale in execution of a decree obtained
against him on the 18th July 1862. The plaintiffs further
alleged that the purchasers, although they got the writ for posses-
sion, issued and gave a receipt in the usual way purporting to have
obtained possession on the 19th Bysack 1276 Fuslee (15th April
1869) in reality did not take actual possession till the month of
Assin 1287 Fuslee (September and October 1879); that Tekait
Meghraj Singh died in Bhador 1278 Fuslee (August and September
1871) ; and that after his death the 'plaiuti'ff No. 1, in conformity
with the family wusage, acquired the right to take exclusive
possession of the mehal now claimed.

The plaintiffs also alleged that there was no legal necessity for
the debt incurred by Meghraj Singh in respect of which the mehal
‘was brought to sale, and that it was incurred without the consent
of plaintiff No. 1. The alienation to the predecessors of the defen-
dants was bad and invalid as against plaintiff No. 1; and that by
their purchase at the execution sale they got only the right and
share of Meghraj Singh in the mehal.

Previous to the suit being brought, plaintiff No. 1 sold a
10-anna share in the mehal to plaintiff No. 2, and the suit was
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accordingly brought by them both, and they contended that the 1884
defendants acquired no right to possession of the mehal as against Axvxpo Raz
them by virtue of their predecessors’ purchase at the sale in garrprosap
exccation of the decree against Meghraj Singh. The defendants = SINGH.
opposed the plaintiffs claim on the following amongst other
grounds, viz, :—
That they and their predecessors had held possession of
the mehal since the date of the amction purchase; and
that the suit being one for the purpose of setting aside
that sale it was barred as having been brought more than one
year after the date of the sale; and that even if it were held that.
it was not barred on that account it was still barred
by the fact that they had held possession for more than twelve years.
That although the mehal Kharna was formerly a ghatwali tenure
that tenure was abolished previous to the date of the sale. That
according to the practice of the ghatwali tenures situated in the
mehal of Kharukpore the holder had a full proprietary right, and
could sell or transfer the tenure ; and that the son acquired no right
of partaership with his father during the father’s lifetime. They
also denied that plaintiff No. 1 alone was entitled to succeed by
inheritance and pleaded that other similar ghatwali mehals belong-
ing to Meghraj Singh had been sold in execution of decrees against
him, and that plaintiff No. 1 had remained silent and made no
claim with respect to them ; and that in respect of the mehal in
suit he had been perfectly well aware of the proceeding in the
suit in which the sale took place, and had not made any objection
thereto.
The lower Court held that the suit was not barred by limita-
tion, and that the ghatwali tenure had not been abolished as
pleaded by the defendant; that the practice alleged by the plain-
tiffs, that the eldest son succeeded the father as ghatwal, was proved ;
and that the tenure in suit was not divisible, but was transferable,
The Court also found that the mehal was joint ancestral property
subject to the Mitakshara law, and gave the plaintiff a decree for
t wo-thirds of the mehal, and the defendants the remaining one-
third, holding that to be the extent of Meghraj Singh’s interest in
the tenure.
Daring the course of a very lengthy judgment, in which the

41
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Court went very fully into the evidence and the authorities on the

Anunpo Rat subject (the following case) were referved to.: Deendyal Lal v. Jug-
v

KALL
PRrROSAD
SINGH,

deep Narain Singh (1) ; Rajoh Lelanund Singh  Bahadoorv. The
Government of Bengal (2); Rajah Lelanund Singh v. The Govern-
ment (3); Munrunjun Singh v. Rajal Lelanund Singh (4) Rajak
Lelanund Singh Bahadoor v. Thakoor Munrunjun Singh (5; Leela-
nund Singh Bahadoor v. Lhakor Munrunjun Singh (6) ; Hurlal Singh
v. Jorawun Singh (7); Thakoor Kopilnath Sahi IDeo v. The
Government (8) ; Rajah Ram Narain Singh v. Pertum Singh (9);
Clintamun Singl v. Nowlukho Konwart (10); Docrga Pershad
Singh v. Doorga Konwart (11) ;5 Maharant Hiranath Koar v. Baboo
Ram Narain Singh (12) ; Rajah Leelanund Singh v. Doorgabutty
(13); Lalla Gooman Singk v. Grant (14) ; Grant v. Bangshi Deo
(15) ; Jogeswar Sirkar v. Nimai Karmakar (16).

The defendants being dissatisfied with that decision now ap-
pealed to the High Court and the plaintiff preferred a cross-
appeal,

Mr. Pugh and Baboo Rash Behary Ghose and Mooushi Malomed
Yusoof for the apj ellants.

The Advocate General (Mr. Paul), Mr. Evans and Babog
Nil Madhub Sen for the respondents.

The judgment of the High Court (TorrenmAM and Noggrs,
JJ.) was delivered by

TorreNEAM, J.—This is an appeal from a decree of the Subordin-
ate Judge of Bhagulpore made in a suit brought by the plaintiffs,
respondents, to. recover possession of a ghatwali mehal named
Kharna from the defendants, appellants, who, or their predecessors,
purchased it in 1868 at a sale held in execution of a decree against

(1) I L. R.,,3Calc,, 198, ; L. R. 4 I. A, 247, (9)20W.R,189 ; 11B. L. R.397

(2) 6 Moore’s I. A, 101 (10) 1. L. R., 1 Cale., 153.

(3) S. D.A, 1860, 219, (11) I.L. R, 4 Cale, 19 .; L, R. 6 L. A,, 190,
(4) 3 W. R, 84 (12) 9 B. L. R., 274.

(5) 13 B. L. R, 124, (13) W. 1, 1864, 249,

() I.L R, 3 Cale, 251 (14) 11 W. R., 292,

(7) 6 Sel. Rep , 169. (15) 15 W. k., 38. ; 6 B. L. R. 652,

(8) 22 W. R, 17. (16) 1 B. L. R., (short notes) 7.
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the then ghatwal, Tekait Meghraj Singh, father of the plaintiff
No. 1.

The plaintiffs’ case was that from the nature of the tenure in
question, and under the principles of the Mitakshara law govern-
ing the Tekait’s family, the alienation was invalid, and that
plaintiff No. 1 as eldest son of Meghraj Singh was entitled to
hold the estate on the death of his father, plaintiff No. 2 joined in
the suit as purchaser from plaintiff No. 1 of five-eighths of the
fatter’s interest.

The case is in many respects a peculiar one, and the decision of
the lower Court partakes also of that character. DBoth sides have
objected to it by way of appeal and cross-appeal.

In a case of this kind it might have been expected that the
plaintiffs would have relied simply on the inalienable character of
a ghatwali tenure, the purpose for which it was created necessi-
tating its being protected from seizure and sale for debt, as well
as its impartibility.

But the plaint shows that the plaintiffs rely chiefly on the
Mitakshara law modified by a family custom that the eldest son
alone succeeds to possession. It is alleged that the late holder,
though by family usage sole possessor, was precluded by the
Mitaksharalaw from encumbering or alienating the tenure, except
for family necessity, without the consent of his son, the plaintiff,
who was adult at the time the debt was incurred which formed the
basis of the decree under which the sale tool place.

The plaintiffs, therefore, evidently rely chiefly on the Mitak-
shara law, but further appeal to the nature of the tenure as
rendering the sale invalid.

The peculiarity of the defence is that while it denies that plain-
tiff No. 1 acquired any right in the property under the Mitak-
shara law by his birth, and contends that the father was solo
proprietor fully competent to deal with it, still it raises the plea
of limitation on the ground that the right to sue accrued on the
date of sale, whereas the sait was unot instituted uatil more than
{welve years afterwards.

Aund to get over the difficulty in regard to the seiznre and sale
of a ghatwali tenure, the defence alleges that the ghatwali tenure
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wis long dgo abolished, and 8o the property became Meghraj

Anuwpo Raz Singh’s absolutely.

v
KALIPROSAD

Singm,

The somewhat mixed character of the pleadings may be
accounted for thus, Plaintiffs must have felt some diffidence in:
trusting simply or chiefly to the nature of the ghatwali tenure as
being indivisible and inalienable, for upon their own showing one of
them had sold, and the other had bonght five-eighths of it just before
the plaint was filed ; and they were doubtless fully aware thatin faet
numerous similar ghatwalis of Kharukpore, to which clnss the
one in question belongs, had actually been sold. It was con.
venient, therefore, to put forward the Mitakshara law which does
allow alienations for necessity, and moreover tho chief indneement
to bring the suit was probably the success of other suitors in
recent years in recovering property sold for their {ather debts
by the application of Mitaksharalaw., It was nocessary, however,
to fall back npon the nnture of the tenure as a ghabwali in order
to allow the plaintiffs to eount the period of limitation from the
time of Meghraj Singh’s death, rather than from tho date of sale,
in the event of plaintiffs being unable to establish their allegation
that plaintiff No. 1 was dispossaessed only in 1287=(1870.)

The defendants would naturally wish to eliminate the Mitak-
shara law, except in 8o far as it might help their plen of limitatien,
and to aontend that plaintiff No. 1 had no interest whatever in his
father’s lifetime, and could not object to any alienation effected
during that period.

The lower Court evidently took infinite pains with the case,
and recorded an extremely long and elaborate judgment. It
found that the ghatwali had not been abelished : yet that it'was
transforable ; also that it was o joint aneestral property subject to
the Mitaksharn law, modified only by the custom which operateg
in this case to make the period of limitation run from the dealn
of Meghraj Singh, and not from the date of sale or of the ndverse
possession of the defendan ts, and finally that it was indivisibley
and upon those findinge it proceeded to give the plaintiffe twe-
thirds of the property, aud the defendaut ome-third, which the
Subordinate Judge held was the extent of Meghraj Singh’s in«
terest in the ghatwali tenure.

It appears to us that Doth parties are justified in objecting lo
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the manner in which the case has been decided, for it seems clear 188
cither that the plaintiffs should have recovered the whole tenure, ANUNDO BAr
or that the suit should have been dismissed altogether. The g,z Frosan
tenure being undoubtedly n ghatwali, the lower Jourt we think  Smaz.
made a mistake in attempting to apply to the case the rules of
the Mitakshara law.
For we ocoucur with the learned counsel for the appellants in
his contention that in deeling with a ghatwali the Court mus¢
have regard to tho nature of the tenure itself, and to the rules of
law laid down iu rogard to such tenures, and not to any particular
sohool of law or to the customs of particular families, The inci-
dents of a ghatwali tenure ave the same whether the ghatwal
be a Hindu or a Musulman or a follower of any other system
of religion, and the same ghatwali might be held suscessively
by persons governed as to other property by totally different
rules of law. A ghatwali is created for a specific purpose, has
its own particular incidents, and cannet be subjeot to any system
of law affocting only n particular class or family,
We think, therefore, that the lower Court was misled in its
reconrse to authorities bearing upon the effoct of the Mitakshara
law on ancestral joint properbty whether partible or impartible;
and as to the obligation of sons to pay tho debis of their fathers,
and the authorities cited ou those points seem, therefors, to us to
afford no nssistance in disposing of this case.
The real and only materinl questions for us to decide are—#rst,
whether the sale of this ghatwali in execution of a decree against
the ghatwal was invalid and liable to be set nside by reason of
the tennre being in its nature inalienable; and, secondly, if the
alienation was bad, are the present plaintiffs entitled to recover
the property? The second gquestion also involves one of limi-
tation.
As to the first questlon thore is doubtless authomty for holding
that ghatwali lands are not alienable either at the, pleasure of the
ghatwal for the time being, or for the pa.yment of 'his debts at
the pleasure of s creditors. For the pature of the tenure and
the reason of its existence, render it necossary that the holder of
tho office of ghatwal bo secured iu- lus enjoyment of the
tenure,
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The principal case cited to us by the learned Advocate General

Axuxpo Rat for the plaintiffs, respondents, is that of Razak Nilmoni Singh v.

v.
KArx
PROSAD

SINGH,

"Bakranatl Singh (1). But in that case the particular point decided
by the Judicial Committee, Privy Council was that ghatwali lands
could not be seized in execution of a decree for the debts of a
former Ghatwal as assets by descent in the hands of his successor.
Their Lordships, however, expressed an opinion that the same
considerations on which the ghatwali should be held to be indi-
visible would malke it inalienable. That ease related to a jagir
in West Burdwan to which police services were attached, and it
was considered to be analogous to one of the Beerbhoom ghatwalis
governed by Regulation XXIX of 1814, Another case was cited
to us in which a Division Bench of this Court held in a Second
Appeal No. 2451 of 1880 that a shik mi ghatwali could not be
seized in execution of a decree for debt. That too was a DBeer-
bhoom ghatwali, and the objection was taken by the shikni
ghatwal before any decree was obtained. '

The Ghatwali in the present case is one of the Kharakpore
ghatwalis, aud as regards them the Judicial Committee noted,
without expressing dissent, that transfers have taken place and
have been recognized if made with the assent of the zemindar,
while without that consent the Court has unot recognized them.
Precedents for these propositions are to be found in two cases
mentioned by the lower Court. Rajak Lelanuid Singh v. Doorga-
butty (2) and Lalla Gooman Singh v. Grant (3).

These decisions have not been overruled, bui the Judicial
Committee point out this distinction between the ghatwals of
Beerbhoom and of Kharnkpore, that the former are appointed
by Government and the latter by the zemindar.

As to the Beerbhoom ghatwals Regulation XXIX of 1814
expressly provides that they and their descendants in perpetuity
shall be maintained in possession of the lands so long as they
pay their reveaue, and fulfil the other obligations of their
tenure.

It has been argued that the Kharukpore ghatwals are on the
same footing as those of DBeerbhoom, but this does not appear

(O L R,9L A, 104  (2) W.R, 1864, 249. (3) 11 W. R., 202,
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to be the enso; for besides there being no statutory provision in 1884
their favour, it appoars from o desoription given of their status in Z¥oSpo Bix
the judgment of the Privy Couneil in the case of Raja Lelenund KKi.:
Ringh Bahadoor v. The Govermment of Bengal (4) that the FROSAP
zemindar retained in his hands the power of appointing and
dismissing the ghatwals in case of their not performing the
duties, This scems to negative a right to hold from generation
to generation on payment of the rent reserved, ' Be that ag it
may, we think that we must hold, upon the anthority of the cases
and upen the evidence of many such transfera lhiaving been
effected and unquestioned, as well as in considerations of the long
gilence of the present plaintilf No, 1, and the silence too of hig
father while he lived, that n Khavukpore ghatwali is transferable,
if the zemindar nssents and accepts the transferes ; and in the
present case wo think the lower Court was justified in holding
that the zemindar by making no objection within twelve years of
the sale negniesced in it, and that the trausfer was, therefore, one
which the Court ought to recognize, and looking to the fnet that
the purpose -fov which the Kharukpore ghatwalie ware created
no longer exist, wa should greatly regret being compelled to come
to a contrary conclusion. Wo accordingly decide the first ques-
tion in favor of the defendants, appellants, and hold that the sale
was not invalid by reason of the inalianability of the ghatwali
tenure.
And upon the second point, too, we tliink the plaintiffs must
fail,
For only as ghatwals duly appointed by the zemindar could
they establish any claim to possession of the tenure, and they no-
where allege that they have been appointed ghatwals, Their
cnse was that plaintiffs hnd a vested intorest by his birth in the
ghatwali, but this we have shown to be untenable.
The resalt is that wo decree the appeal of the defendants, and
diswiss the plaintiffs’ snit with costs of both Courts.

Appeal allowed.

(4) 8 Moore’s I. A., 101,



