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an error in directing six  houses out o f  the D in e  to be given to 
tiie p laintiff w ithout sp ecify ing which six  houses should be given. 
In  other words, he should have proceeded under the provisions 
of s. 396 o f the Code o f C ivil Procedure, and we direct that 
having determ ined w hat portion o f  the property ought to be 
given to the p la in tiff as representing th e  two-thirds w hich he 
obtained by purchase, the M unsiff do proceed to em body iu his 
final decree the result o f the C om m issioner’s investigation  aud  
report.

We? do n ot thiuk that this is a case in which we ought to g iv e  
costs.

Case remanded.

Before Mr. Justice Tottenham and Mr. Justice Norris.

ANU.NDO RA.I a n d  o t h e k s  ( D e f e n d a n t s )  v .  KALI PROSAD SINGH
A N D  A N O T H E R  ( P L A IN T I F F S .)  *

Ghatwali Tenures o f Kharukpore— Transferability of Ghatwali tenures—■ 
Jtlitalcshara lata inapplicable to- ghatwali tenure— Family Custom, inappli­
cable' to ghatwali tenure.

A ghatwali tenure in Kliarulsporo is transferable if the zemindar assents 
and accepts the transfer.

Such assent nnd acceptance may be presumed from tlie fact of the 
zemindar having made no objections to a transfer for a period of over 
twelve years, and when sucli a fact lias been found a Court ought to 
recognize sueli a transfer.

In  a suit, brought to recover possession of a ghatw;>li tenure situated in 
Kkarulcpore which had been brought to sale in execution of a decree against 
the previous ghatwali and purchased by tlie defendants, the plaintiffs sought 
to rely on tlie Mitakshara law and certain family custom for tha purpose 
of establishing their right. The. lower Court applying such law and custom 
found that the tenure was transferable, and that it was joint ancestral pro­
perty and gaye the plaintiffs a decree for two-thirds of the property and 
the defendants a decree for the remaining one-third, holding that to be th& 
extent of the previous ghatwali interest which had been purchased by the 
defendants.

* Appeal from Original Decree No. 114 of 1882, against the decree of 
Hnfiz Abdooi Kurreem, Khan Bahndoor, Second Subordinate Judge of 
Bhngulpove, dated the 13th of February 1882.
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1884 H e l d , o n  a p p e a l,  t l m t  t h e  d e c is io n  o f  t l i o  lower C o u r t  w a s  e r r o n e o u s ,

A n u n d o  E a i  * n  d e a l in g  w i t h  a  g h a t w a l i  t e n u r e  t l i e  C o u r t  m u s t  l i a v e  r e g a r d  t o  t h o  

v. n a t u r e  of t l i e  t e n u r e  i t s e l f  a n d  t o  t h e  r u le s  o f  la w  l a i d  d o w n  i n  r e g a r d  to 
s u c h  t e n u r e s  a n d  n o t  t o  a n y  p a r t i c u l a r  s c h o o l  o f  la w  o r  t h e  c u s to m s  o f  a n y  

p a r t i c u l a r  f a m i l y ,  a n d  t h a t  a  g h a t w a l i  b e in g  c r e a t e d  f o r  a  s p e c i f ic  p u r p o s e ,  

l ia s  i t s  o w n  p a r t i c u l a r  i n c id e n t s  a n d  c a n n o t  b e  s u b je c t  to a n y  s y s t e m  o f  

la w  a f f e c t in g  o n ly  a  p a r t i c u l a r  c la s s  or f a m i l y .

I n this case the plaintiffs sought to recover possession o f a 
ghatwali mehal named Khnrna, appertaining to the mehals o f 
Kharukpore in the district o f  Bhagulpore.

The plaintiffs alleged that tha fam ily  o f  p laintiff N o . 1 was 
governed by the M itakshara law , and by a special fam ily custom  
that the eldest son became the m alik o f  the estate, the other 
m em bers o f  tlie fam ily being entitled  to m aintenance. That in  
accordance with such custom  T ekait M eghraj S in gh , the father o f  
plaiutiff N o. 1, held possession o f the gh atw a li mehal in question  
till the 13th J u ly , 1868, on which date he was nom inally, 
though not actually , ousted by the ancestors o f  the defendants who 
purchased the mehal at a sale in  execution o f  a decree obtained  
against him on the 18th Ju ly  1862. The plaintiffs further 
alleged that the purchasers, although they got the writ for posses­
sion, issued and gave a receipt in the usual way purporting to have 
obtained possession on the 19th B ysack 1 2 7 6  Fuslee (15th April 
1869) in  reality did not take actual possession till the month o f  
A ssin  1287 Fuslee (Septem ber and October 1 8 7 9 );  that Tekaifc 
Meghraj S ingh died in Bhador 1278 Fuslee (A ugust and Septem ber 
1871) ; and that after his death the plaiutiff N o. 1, in  conform ity  
w ith the fam ily usage, acquired the right to take exclusive  
possession o f  the mehal now  claim ed.

The plaintiffs also alleged that there was no legal n ecessity  for 
the debt incurred by Meghraj Singh in respect o f which the mehal 
was brought to sale, and that it was incurred w ithout the consent 
o f  plaintiff No. 1. The alienation to the predecessors o f the defen­
dants was bad and invalid as against p laintiff N o. 1 ;  and that by  
their purchase at the execu tion  sale they g o t only the lig h t  and 
share o f  Meghraj S ingh  in the mehal.

Previous to the su it being brought, plaintiff N o. 1 sold a 
10-anna share in the mehal to plaintiff N o. 2 , and the su it was
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accordingly brought by them  both, and they contended that the 
defendants acquired no right to possession of the mehal as against a n u n d o  H a i  

them  by -virtue o f  their predecessors’ purchase at the sale in k a l i P e o s a d  

execution o f  the decree against M eghraj S ingh. The defendants S i n g h . 

opposed the plaintiffs claim  on the follow ing am ongst other 
grounds, viz.

That they and their predecessors had held possession of 
tlie mehal since tlie date of the auction purchase; and  
that the su it being one for the purpose o f  setting aside 
that sale it  was barred as having been brought more than one 
year after tha date o f the sale,* and that even if  it  were held that, 
it  was not barred on that account it  was still barred 
b y the fact that they had held possession for more than tw elve years.
That although the mehal Kliarna was formerly a ghatw ali tenure  
that tenure was abolished previous to the date of the sale. That 
according to the practice of the ghatw ali tenures situated in the 
mehal of Kharukpore tlie holder had a full proprietary right, and 
could sell or transfer the tenure ; and that the son acquired no right 
o f partnership with his father during the father’s lifetim e. T hey  
also denied that plaintiff N o. 1 alone was entitled  to  succeed by  
inheritance and pleaded that other sim ilar ghatwali mehals b elon g­
ing to Meghraj Singh had been sold in execution  o f decrees again st 
him, a n d  that plaintiff No. 1 had remained silen t and made no 
claim with respect to them ; and that in respect o f  the m ehal in  
su it he had been perfectly well aware o f the proceeding in the  
suit in  which the sale took place, and had not made an y  objection  
thereto.

The lower Court held that the su it was not barred by lim ita­
tion, and that the ghatw ali tenure had n ot been abolished as 
pleaded by the defendant; that the practice alleged by the plain­
tiffs, that the eldest son succeeded the father as ghatw al, was proved ; 
and that the tenure in suit was not divisible, but was transferable.
The Court also found that the mehal was jo in t ancestral property  
subject to the Mitakshara law, and g a v e  the plaintiff a decree for 
t,vo-thirds o f the mehal, and the defendants th e rem aining one- 
third, holding that to be the extent o f  Meghraj Singh’s interest in  
the tenure.

D uring the course o f a very lengthy judgm ent, in which the
4 t
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1884 C o u rt w en t very  fu lly  in to  the evidence and tlie au th o ritie s  on  th e

P r o s a d

S i n g h .

Anundo Rai subject (the following case) were referred to : D eendyal L a i v. Ju g-  
K ah deep N arain  Singh  ( I ) ; Rajah Lelanund Singh Bahadoor v . The 

Government o f  Bengal (2 ) ;  Rajah Lelanund Singh  v. The Govern­
ment (3 ) ; Munrunjnn Singh v. Rajah Lelanund Singh (4) Rajah 
Lelanund Singh Bahadoor v. Thakoor Munrunjun Singh  (51; Leela- 
jm nd Singh Bahadoor y. Tliakor Munrunjun Singh (6) ; B u ria l Singh  
v . Joraw un Singh  ( 7 ) ;  Thakoor Kopilnath Sahi Deo v. The 
Government (8) ; R ajah  Ram  N ara in  Singh v . Per turn Singh  (9) ; 
Chintamun Singh v. Nowlukho K on w ari (10) ; Doorga P ershad  
Singh  v. D oorga K on w ari (1 1 );  M aharani H iranath K oar  v. Baboo 
B a m  N arain Singh (12) ; R ajah  Leelanund Singh v. D oorgabutty  
(13); Lalla Gooman Singh  v. Grant (1 4 ) Grant  v. Bangshi Deo 
(15) ;Jogesw ar S irkar  v. N im ai K arm akar (16).

Tlie defendants being dissatisfied with that decision now ap­
pealed to the H igh  Court and the plaiutiff preferred a cross­
appeal.

M r. Pugh  and Baboo Rash B ehary Ghose aud Mooushi Mahomed 

Yusoof for the ap; ellants.

The Advocate General (Mr. P a u l) ,  Mr. E vans  and Babo0 
N il  M adhub Sen  for the respondents.

The judgm ent o f the H ig h  Court (T otten h am  and N orris, 
J J .)  was delivered by

T ottenham, J .— This is an appeal from a decree of the Subordin­
ate Ju dge o f Bhagulpore made in a su it brought by the plaintiffs, 
respondents, to recover possession o f  a ghatw ali mehal named 
Kharua from the defendants, appellants, who, or their predecessors, 
purchased it in 1868 at a sale held in execution o f a decree against

(1) I. L. R., 3 Calc,, 198. ; L. R. 4 I. A, 247. (9) 20 W . R , 189 ; 11B. L. R.397
(2) 6 Moore’s I. A., 101. (10) I. L. R., 1 Calo., 153.
(3) S. D. A., I860, 219. (11) I. L. R., 4 Calo., 19 ..; L. R. 6 I. A., 190.
(4) 3 W . K., 84. (12) 9 B. L. R., 274,.
(5) 13 B. L. R , 121. (13) W. If., 1864, 249.
(6) I. L  It., 3 Calc,, 251 (14) U  W . II., 292.
(7) 6 Sel. Rep , 169. (15) 15 W. H., 38. ; 6 B. L. K. 652.
(8) 22'W .  R., 17. (16) 1, B. L. R . ,  ( s h o r t  n o te s )  7.
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the then ghatw al, Tekaifc Meglirnj S ingh, father o f the plaintiff 
N o. 1.

Tlie plaintiffs’ case was that from the nature o f  the tenure in 
question, and under the principles o f  the Mitaksliara law govern­
in g  the Tekait’s fam ily, the alienation was invalid , and that 
plaintiff N o. 1 as eldest son o f Meghraj Singh was entitled  to 
hold the estate on the death o f his father, p laintiff N o. 2- joined ill 
the suit as purchaser from plaintiff N o. 1 o f five-eighths o f  the 
hitter's interest.

Tiie case is in many respects a peculiar one, and the decision o f  
the lower Court partakes also o f  that character. Both sides have 
objected to it by way o f appeal and cross-appeal.

Iu  a case of this kind it m ight have been expected that the 
plaintiffs would have relied sim ply on the inalienable character o f  
a ghatw ali tenure, the purpose for which it was created necessi­
tatin g  its being protected from seizuvo and sale for debt, as well 
as its  impiu'tibility.

B ut the plaint shows that the plaintiffs rely ch iefly  on tlie 
Mitaksliara law modified by a fam ily custom that the eldest son  
alone succeeds to possession. I t  is alleged that the late holder, 
though by fam ily usage sole possessor, wns precluded by tha 
M itaksliara law from encum bering or alienating the tenure, except 
for family necessity, w ithout the consent o f his son, tho plaintiff, 
who was adult at the tim e the debt was incurred which formed the 
basis of the decree under which the sale took place.

The plaintiffs, therefore, evidently  rely chiefly on the M itak- 
shaia law, but further appeal to the nature of tlie tenure as 
rendering the sale invalid.

The peculiarity o f  the defence is that while it denies that plain­
tiff No. 1 acquired any right in tlio property under the M itak -  
shara law by his birth, and contends that the father was sole 
proprietor fully com petent to deal with it, still it raises the plea 
o f lim itation on the ground that the right to sue accrued on the  
date of sale, whereas the suit was uot instituted until more than 
tw elve years afterwards.

A nd to get over the difficulty in regard to the seizure and sale 
o f a ghatwali tenure, the defeuce alleges that the ghatw ali teuuro

188-t
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1884 w as lo n g  ago  ab o lished , a n d  so th e  p ro p e r ty  b ecam e  M eghraj

Am u n d o  KAI S in g h ’s ab so lu te ly .
KALiPnosAD so m ew h at m ixed  c h a r a c te r  o f  th e  p lead in g s  m ay  be

SiNcm. accoun ted  for th u s, P la in  tiffs m u s t h a r e  fe lt som e diffidence iu
trusting sim ply  o r  ch iefly  to  tb e  n a tu re  o f  th e  g h a tw a li fcenuro as 
b e in g  indivisib le an d  in a lienab le , for upon  th e ir  ow n sh o w in g  one of 
th em  had  sold, an d  the  o th e r  h a d  b o u g h t fivo -e igh ths o f  i t  j u s t  before 
tlie  p la in t was filed ; an d  th e y  w ere d o u b tle ss  fu lly  aw a re  t h a t  in  fact 
n u m ero u s Bimilar g h a tw a lis  o f K h a ru k p o re , to  w hioh  class the 
one in  question  be lo n g s, h a d  actually  b een  sold . I t  Was con- 
ven ien t, therefo re , to  p u t  fo rw ard  tb e  Mifcnksliava law  w hich  does 
allow  a lien a tio n s  fo r  necessity , au d  m o reo v er th o  ch io f inducem en t 
to  b rin g  tho s u it  w as p ro b a b ly  th e  success o f  o th e r  su ito rs ia  
re c e n t y ea rs  in  reco v erin g  p ro p e r ty  so ld  fo r  th e ir  fa th e r  debts 
b y  th e  app lica tion  o f  M ita k s lia ra  law . I t  w as n o c c ssa ry , however, 
to  fa ll back  up o n  th e  n a tu re  o f  the  te n u re  as a  g h a tw a li  iu  order 
to  allow  th e  p la in tiffs to  c o u n t th e  perio d  o f  l im ita t io n  from  the 
tim e  o f  M eg h ra j S in g h 's  d e a th , r a th e r  th a n  from, tho  d a te  o f sale, 
in  th e  e v en t o f  p la in tiffs  b e in g  u n ab le  to  e s ta b lish  th e i r  allegation: 
th a t  p la in tiff N o . 1 was d ispossessed  o n ly  in  1 2 8 7 =  (1 8 7 9 .)

T h e  d efendan ts w ould  n a tu ra lly  w ish  to  e lim in a te  th e  M itak- 
sh a ra  law , excep t iu  so fa r  as i t  m ig h t he lp  th e ir  p lea  o f  lim itation, 
an d  to  contend  th a t  p la in tiff  N o . 1 h a d  uo in te re s t  w h a tev e r in  his 
fa th e r’s lifetim e, au d  could  u o t  ob jeo t to  a n y  a lie n a tio n  effected, 
d u r in g  th a t  period.

T h e  low er O o u rt ev id en tly  took in f in ite  p a in s  w ith  th e  case, 
a n d  recorded  a n  e x tre m e ly  lo n g  a n d  e la b o ra te  ju d g m e n t, I t  
fo u n d  th a t  tho  g h a tw a li h ad  n o t  been  a b o lish e d  : y e t  th a t  i t  was 
tran sfe rab le  j also t h a t  i t  w as a  joiufc a n o o s tra l p ro p e r ty  sub jec t to 
th e  M itak slia ra  law , m odified  on ly  b y  th o  cu s to m  w h ich  operated 
in  th is  case to  m alto  th e  p e rio d  o f  l im ita tio n  r u n  from  th e  dealu 
o f  M eg h ra j S in g h , a u d  n o t  from  th e  d a te  o f  sale o r o f  th e  ad  w a s  
possession o f  th e  defen d au  ts ,  a n d  fina lly  t h a t  ifc w as in d iv is ib le  
a u d  u p o u  those f in d in g s  i t  p roceeded  to  g iv e  th e  p la in tiffs two- 
th ird s  o f  tho  p ro p e rty , a u d  th e  d e fen d an t o n o -tlu rd , w hich  the: 
S u b o rd in a te  J u d g e  h e ld  w as th o  e x te n t o f  M e g h ra j S in g h 's  ia* 
te re s t  in  the g h a tw a li te n u re .

I t  appears to us th a t Loth parties arc ju stif ied  ia  objecting I®
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the  m an n e r in  w h ich  th o  caso has been  decided , fo r ifc seem s d e a r  188*
cither th a t  th a  p la in tiffs  sh o u ld  have  recovered th e  w hole te n u re , ah u n d o  i u i  

or th a t  fclie s u i t  sh o u ld  h av e  been  d ism issed  a lto g e th e r. The* k a m Pbosad 
ten u re  b e in g  u n d o u b te d ly  a  g h a tw a li , th e  lo w er O ourt we th iu k  Bm g e , 
m ade a  m istak e  i u  a tte m p tin g  to  ap p ly  to th o  case  the  ru le s  o f  

th e  M ita k sh a ra  law .
F o r we o o u cu r w ith  th e  le a rn e d  counse l fo r  th e  ap p e llan ts  iu  

hia c o n te n tio n  th a t  iu  d e a lin g  w ith  a  g h a tw a li th e  O ourt m u s t 
have re g a rd  to  th o  n a tu ro  o f  th e  tenu re  itself, a u d  to  tlie  ru le s  o f  
law  la id  dow n iu  r a g a r d  to s u c h  tenure 's , an d  n o t to a n y  p a r tic u la r  
school o f  law  or to  tho  cu s to m s o f p a r tic u la r  fam ilies. T he in c i­
den ts  o f  a  g h a tw a li  te n u re  a re  th e  satno w hether the  g h a tw a l 
be a H in d u  o r a  M u su lm a n  o r  a  follow er o f  a n y  o th e r  system  
of re lig io n , a u d  th e  sam e  g h a tw a li m ig h t bo h e ld  successively  
by  persons g o v e rn e d  a s  to o th e r  p ro p erty  b y  to ta l ly  d iffe ren t 
ru les o f  law . A  g h a tw a li  is  c rea ted  fo r a  specific purpose, has 
its ow n p a r tic u la r  in c id e n ts , a n d  oanno t be  sn h jeo t to  a n y  sy s tem  
oF law  a ffo c tin g  o n ly  a  p a r t ic u la r  c lass o r  fam ily .

W e  th in k , th ere fo re , th a t  th e  low er C o u rt w as m isled  in  its  
recourse to  a u th o r it ie s  b e a r in g  up o n  the effect of the  M ita k sh a ra  
law on a n c e s tra l j o i n t  p ro p e r ty  w h e th e r pa rtib le  o r  im p a r t ib le ;  
and as to  th e  o b lig a tio n  o f  sons to  p ay  tho  debts o f  th e ir  fa th e rs , 
and the a u th o r it ie s  c ited  011 those po in ts  seem , therefo re , to  us to  
afford no  assistance  in  d isp o s in g  o f  th is  case.

T he r e a l  a n d  o n ly  m a te ria l questions fo r us to  decide nre—rfrst, 
w hether th e  sa le  o f  th is  ghafcwaji in  execu tion  o f  a  decree a g a in s t 
the g h a tw a l w as in v a lid  a n d  liab le  to  bo set aside b y  reason o f  
the te n u re  b e in g  i n  its  n a tu re  in a lie n a b le ; a n d , seco n d ly , if th e  
alienation  w as had , ave th e  p re se n t plain tiffs e n ti t le d  to  recover 
the p ro p erty  ? T h e  second  q u estio n  also invo lves one o f  lim i­
ta tio n .

A s to th e  f irs t q u e s tio n  thore  is  d o u b tless  a u th o r ity  fo r h o ld in g  
th a t g h a tw a li la n d s  a re  u o t  a lien ab le  e ith er a t the, p leasu re  o f  th e  
g ha tw al fo r  the  t im e  b e in g , o r  fo r  th e  p a y m e n t o f  h is deb ts a t  
the p leasu re  o f  h is  c re d ito rs . F o r  th e  p a tu re  o f  th e  ten u re  a n d  
the reason, o f its  ex is te n c e , re n d e r  i t  n ecessary  th a t  th e  ho lder o f  
tho office of g h a tw a l bo  secu red  iu his e n jo y m e n t o f  th e  
tenure ,
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1881 The principal case cited to us by tlie learned Advocate G eneral 
A n u n d o  R a i  for the plaintiff*, respondents, is tliat o f Rajah Nilmoni Singh v. 

Ka'Li Bakranatli Singh (I ) . But in that case tlie particular point decided  
SmGifD ky the Judicial Com m ittee, Privy Council was that ghatw ali lands 

could not be seized in execution o f  a decree for the debts of a 
former Ghatwal as assets by descent in the hands of his successor. 
Their Lordships, however, expressed an opinion that the sam e 
considerations on which the ghatw ali should be held to be indi­
visible would make it inalienable. That case related to a jngir  
in W est Burdwnn to which police services were attached, and ifc 
was considered to be analogous to one of the Beerbhoom  ghatw alis  
governed by R egulation X X I X  o f 1814. Another case was cited  
to us in which a Division Bench o f  this Court held ia  a Second  
Appeal No. 2451 o f 1880 that a sliik m i ghatw ali could not be 
seized in execution  of a decree for debt. That too was a B eer­
bhoom ghatw ali, and the objection was taken by the shikini 
ghatw al before any decree was obtained.

The Ghatwali iu the present case is one o f  the K harukpore 
ghatwalis, aud as regards them the Judicial Comm ittee noted, 
■without expressing dissent, that transfers have taken place and 
have been recognized i f  made with the assent of the zem indar, 
w hile without that consent the Court has not recognized them. 
Precedents for these propositions are to be found in two cases 
m entioned by the lower Court. Rajah Lelanund Singh v. Doorga- 
butty (2) and Lalla Gooman Singh v. Grant (3).

These decisions have not been overruled, but the Ju dicia l 
Comm ittee point out this distinction between the ghatwals o f  
Beerbhoom and o f Kharukpore, that the former are appointed  
by G overnm ent and the latter by the zemindar.

A s to the Beerbhoom ghatw als R egulation  X X I X  of 1814  
expressly provides that they and their descendants in  perpetuity  
shall be m aintained in possession of the lands so long1 as they  
pay their revenue, aud fulfil tlie other obligations o f their 
tenure.

I t  has been argued that tlie Kharukpore ghatwals are on the 
sam e footing as those o f  Beerbhoom, but this does not appear

(1) L. R , 9 I. A., 101. (2) W. R., 1861, 219. (3) 11 W. R., 292.
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to be tlio caso; for besides there being no statutory provision in 1884
their favour, it appears from a description given of their status in A s o jtd o  in i  
the judgment of tho Privy Council ia  tho case of Raja Lelanund ttat.t
Singh Bafindoor v. The Government o f Bengal (4) that the SwaB^
zemindar retained in his lmnds the power of appointing and 
dismissing the ghutwala in case of their not performing the 
duties. Tins seems to  negative a right to hold from generation 
to generation on paymont of the rent reserved, ' Bo that as it  
may, we think th a t we must hold, upon the authority of tha cases 
and upon tho evidence of many bucIi transfers having been 
effected and unquestioned, as well as in  considerations of tlie long1 
silence of tho present plaintiff No. 1, and the silence too of liis 
father while he lived, that a Kharukpore ghatwali is t r a n s f e r a b l e ,  

if the zemindar assents and aooepts the transferee ; and in the 
present case wo think tlio lower Court waa justified in holding 
that the zemindar by making no objection within, twelve years of 
the sale acquiesced in it, and that the fcrausfer was, therefore, one 
which the Court ought to recognize, and looking to the fact thafc 
the purpose for which the Kharukpore ghatwulis wore created 
no longer exist, wo should greatly regret being compelled to come 
to a contrary conclusion. W e accordingly decide the first ques­
tion ia  favor of the defendants, appellants, and hold th a t the snle 
was nob invalid by reason of the inalienability of the ghatwali 
tenure.

And upon tho second point, too, we tliiuk the plaintiffs must 
fail.

For only as glintw&ls duly appointed by the zemindar could 
they establish any claim to possession of the tenure, and they uch- 
where allege that they have been appointed ghatwnls. Their 
case was that plaintiffs had a vested intoreBt by his birth in  tho 
ghatwali, but this we have shown to be untenable.

The reanlt is th a t wo decree the appeal of the defendants, and 
dismiss the plaintiffs’ su it with costs of both CWrfB.

A p p ea l a llow ed .

(4) 8 Mooro’s I- A., 101,


