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Before Mr. Justice Gurgenven.

D A M O D A E A M  (F irst A couseb), P etitionee.*  1929,
July 31,

Gode o f Criminal Procedure (V o f  1898)  ̂ sec. S4i7— Commit­
ment under— I f  can be made only after comflicmce ivitli 
jprovisions of Clia'p. X V III  o f ihe Code.

A commitment tinder section 847 of the Code of Criminal 
Procedure can Ibe made only after compliance with the provi­
sions of chapter X W II of the Code. In re Chinnavan, (1914)
23 I.C.j '734, followed.

Petitions under sections 435 and 439 of the Code of 
Criminal Procedure, 1898, praying the High. Court to 
revise the order of the Court of the Fourth Presidency 
Magistrate, Georgetown, Madras, in Calendar Oases 
N or. 20776, 20777 and 20778 of 1928 respectively.

V. L. M M raj and N. Somasundarain for petitioner.
K  Eajagopalacliari for Groion ProsecutoT for the 

Crown.

JUDGMENT.

These are three applications presented by the first 
accused to revise the orders of the Fourth Presidency 
Magistrate, Georgetown, passed in the following 
circumstances. Complaints were laid against the peti­
tioner in each of three cases under sections 406 and 
420, Indian Penal Code. The predecessor of the 
present learned Magistrate heard the prosecution evi­
dence and was then transferred. The present Magis­
trate on taking up the case formed the conclusion that 
it was one which should be tried by a Court of Session, 
inasmuch as it involved the offences also of forgery and
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damodauam, using as geniime a forged document, rendered punish- 
able t>y sections 467 and 471, Indian Penal ^Code, 
respectively. That being so, the question arose as to 
the procedure to be thereupon adopted. Applications 
were made by the petitioner for a de novo trial, and in 
the orders against which these revision petitions are 
preferred, the learned Presidency Magistrate has declia- 
ed to grant them for certain reasons which he gives.

The petitions raise a question as to the construction 
of section 847, Criminal Procedure Code, which em­
powers a Magistrate at any stage of an inquiry or trial 
before its completion to “ commit the case under the 
provisions hereinbefore contained.” It is scarcely dis­
putable that the phrase under the provisions herein­
before contained” must relate to those provisions in 
chapter X V III of the Code which define the procedure 
to he adopted in inquiries into cases triable by the 

" Court of Session. Nor can it be disputed that in all 
ordinary circumstances the procedure which a Presi­
dency Magistrate follows in the trial of a criminal case 
is not identical with that laid down by chapter X Y III  
for the conduct of a preliminary inquiry. To begin 
with, the question would arise whether the method of 
recording evidence required by section 362 (1 ) in a 
case tried by a Presidency Magistrate in which an 
appeal lies was adopted,, or whether, availing himself of 
the provisions of sub-section(4) of that section, the 
Magistrate deemed himself absolved from taking down 
the evidence at length. Mr. Ethiraj for the petitioner 
is, however, prepared to  concede here that the evidence 
may have been taken down verbatim under the prior 
provision, so that he does not press this possible point 
of difierence. There can be no question however that 
after the evidence was so recorded the provisions of 
section 360 were not complied with, namely, it was
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nofc read over to eaoli witness in tlie presence of tKe 
accused as required by tliat section, read witli sec­
tions 207 and 208 of chapter X V III.

The general question of the itonstructiou to be 
placed on section 347, Criminal Procedure Code, received 
consideration in a -Full Bench case of the Lower 
Burma Chief Court composed of five Judges, Emperor v, 
Ghanning Arnold{l). The case came up to that Court 
after commitment and not, as here, before a committal 
order had been made. Nevertheltss it was held by four 
of the learned Judges that a commitmenfc made otherwise 
than under the provisions of section 347 as I have con­
strued them above, that is to say, as requiring compliance 
■with the terms of chapter X V III, Criminal Procedure 
Code, was illegal and should be quashed. As observed 
by the learned Chief Judge,

Perhaps the strongest reason for holding that section 347 
in n o way overrides and in no way dispenses with the obliga- ’ 
tion of following chapter Z V I I I  is ’ that^ in that ohapteXj the 
Legislature has laid down provisions for procedure before com- 
mitmeiit some of which were obviously intended and rightly 
intended for the benefit of accused persons.”

I  may add that in the present cases the omission to 
read over the deposition to the witnesses is not a mere 
formal omission but may deprive the accused of the 
valuable right to contradict the witnesses during the 
sessions trial by reference to .their prior statements. 
This Burma decision was quoted with approval in the 
judgment of a Bench of this Court, In  re Ghinnava7t(2)f 

upon a revision petition praying to quash the com­
mittal order in a case where a Stationary Sub- 
Magistrate, who had originally proceeded on a charge 
under section 354, Indian Penal Code, of indecent 
assault, subsequently and before delivering judgment,
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damodakam, (>am0 to the conclusion that the case should be com­
mitted to the sessions under sections 376 and 611. 
The learned Judges say,

“ We agree entirely with the decieioa of the Full Bench of 
the Burma Chief Court that it was not intended by section 847 
to enable the Magistrate to deprive the accused of any of the 
rights conferred on him by chapter XYIII ” ;

and although in the case before them the committal 
order had already been passed and, finding no prejudice 
caused to the accused, they refused to quash it, it 
appears to me that, irrespective of my own view that 
this construotion is clearly right, I should follow this 
authority in the absence of any to the contrary.

The learned Crown Prosecutor has urged that here 
also, as in In, re Chinnavan{l), the petitioner must allege 
prejudice in order that the orders of the learned Presi­
dency Magistrate may be set aside. 1 do not agree that, 
when these oases have not reached- the stage of committal 
and nothing in the m'ain proceedings has to be undone 
before the procedure which is prescribed by law can be 
followed, any question of the prejudice occasioned to the 
accused arises. He certainly has a right to claim that 
the provisions relating to inquiries before commitment 
shall be observed irrespective of any such consideration. 
My conclusion accordingly is that the orders under 
revision are unsustainable in law, and I set them aside 
and direct the lower Court to reopen the inquiry de novo 
in the light of the observations made above and proceed 
with it.

BX'.a.
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