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Before M)\ Justice Kumarasivami Sastri.
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N ' o ' v e m b e r  2 0 .

V.  -------------------

A. P. RAJAGOPALAOHAFvIYAll a n d  o t h e r s . D e p e n d a n t s ."̂

Civil Procedure Code (V  o f lODS), 0. XL, r. 1— Simple 
mortgage— Jurisdiction o f Court to api ôl'nt receiver to take 
^possession of mortgaged 2̂ ro2̂ ertii— lr/i]msslhility of la.ying 
down hard and fast rule.

Tjioiigh, ordinarily, a Court wiU.jnpu deprive the inortgagor 
of tile possession of liis property whicli is subject to a simple 
mortgage, yet wliere on accotuit of cirouinstanoes created eitlier 
)3y the conduct of the mortgagor or connected with the state of 
the property, the mOTtgagee is likely to sustain a loss not 
foreseen by him at the time lie took a simjde, mortgage, a Court 
will have jurisdiction to appoint a receiver to take possession 
of the property for the Ijenefit of the Biortgagee.

It is impossible to lay down a hard and fast rule enumerating 
the circumstances un,der which alone a Court will appoint a 
receiver in respect of pxojjerfcy subject to a simple mortgage.

A pplioation by the plaintiff uader Order XL^ rule Code 
of Civil Procedure, for the appointment of a receiver to 
take possession of certain properties for the purpose of 
receiving tKe rents and paying them over to tlie 
plaintiff.

A. Suryanarayanayifa for plaintiff.

K. 8. Krishiaswami Ayyangar {1\ N. 0. Srviivasa- 
vara'dachari with liiin) for defendants.

JUDaMENl\

This is an application for the appointment of a 
receiver by the plaintiff, who has filed the suit on a
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Ejhirajdlo registered deed of mortgage, dated the 15th of February
1926, for Rs. 23,238-3-5 repayable with interest at 12 
per cent per annum, alleged to have been created by the 
first defendant and his deceased brother, for the recovery 
of Rs. 31,190-8-3 with costs and further interest.

The affidavit in support of the application stales that 
the properties yield a rent of Rs. 145 a month while the 
monthly interest accruing due is Rs. 300, that the 
defendants are not paying the interest which ihey are 
bound to pay under the deed of mortgage, but are 
enjoying the rents of the properties themselves, that the 
value of the properties has considerably diminished and 
it is not possible to recover the amount by a sale of the 
properties, that a very large sum is due for interest 
alone, and that it is necessary that a receiver should be 
appointed for the purpose of receiving the rents and 
paying them over to the plaintiff so that he may not 
incur further loss.

The fourth and fifth defendants are the minor sons of 
the deceased executant of the mortgage, and they 
oppose the application. They deny that the mortgage 
is binding on them and that the value of the properties 
has diminished or that there is any fear of the plaintiff 
not being able to recover the amount due. They state 
that the plaintiff cannot have in law a receiver ap­
pointed, as he is only a simple mortgagee, and that this 
application is virtually one for getting possession which 
he is not entitled to under the mortgage.

On the merits, I am of opinion that this is a fit case 
for the appointment of a receiver. But the question, 
however, arises, whether the Court has power to appoint 
a receiver at the instance of a simple mortgagee or 
other person who is not entitled to possession of the 
properties.
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Order XL , rule 1, of the Civil Procedure Code, enacts ethikajui.u
, Cheeti

that, where it appears to the Court to be ]UBt and v.
. ’  *■ E a j a g o p a l a -

convenient-, the Court may by order chariyab.
(a) appoint a receiver of any property, whether 

before or after decree ;
(h) remove any person from the possession or 

custody of the property ;
(f?) commit the same to the possessions custody or 

manaofement of the receiver and
(d) confer upon the receiver the powers men­

tioned therein. ”

Sub-rule 2 provides that
“  Nothing in this rule shall authorize the Court to remove 

from tlie possesiiion or custody of property any person wliom 
any party to tiie suit has not a present right so to remove.'’^

I may point out that under the previous Code of
1882 the Court had power to appoint a receiver for the

 ̂ realization, preservation or bettef custody or manage-
ment of any property, movable or immovable, the

^ubject of a suit, or under attachment. The proviso 
'to the section says that

‘̂' Kothing in the section, authorizes the Court to remove from 
the possession or cos tody of property nnder attacliment any 
person whom the parties to the suit, or some or one of theuij 
have or has not a present right so to remove.^’

There can ba little doubt that there is a material 
variation between the old and the new Code.

The argument for the defendants ia that a simple 
mortgagee has only the right to bring the property to 
sale and that during the continuance of the mortgage he 

-has no right to possession ; and he cannot indirectlj by 
asking for a receiver get possessioa. It  is also argued 
that the plaintiff who has no present right to possession 
cannot ask that the defendants who are entitled to 
possession should be removed.
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wmiucLu The aathorities on this question are oonflictinsr.
C h ETI'I

eajagopala- Ghoclmlingcvm Pillai v. Fichappa Ghettiaf{l)f it
oHAEiYAE. ^ gg  lield by Sir M urray Couxrs T eotter, O .J ., and 

W allaoEj that tlie Court eould not appoint a receiver 
in a suit for tlie specific performance of an agreement to 
sell certain properties and to give a simple mortgage of 
certain other properties. The learned Judges observe:

Mr. T. K. KaHuichand'i’a Ayyar for the appellant contends 
that at any rate so far as the B sclieclule properties are con- 
oernedj it is not open to tlie lower Conrfc to appoint a receiver^ 
the point being that the lower Courj cairno ,̂ b j  way o£ receiv^er- 
fihip do what it would not be entitled to do even by way of' 
decree. At the higliest^ the plaintilf is entitled if he snceeeds 
only to a simple mortgage on these properties^ and having 
obtained tliis simple mortgage he conld not immediately sue for 
possession. He is not entitled on the simple mortgage to 
possession. The most he could do is to enforce a sale on foot 
of the mortgage. We think that this argument is sound and 
that the lower Oo art was not justified in appointing a receiver 
so far as the B schedule properties are concerned.

In  Gohiiid Jlam v. Jioala Fershad{2), it was held by 
S irE ichaud , C.J*, and J ., that in the case of a
simple mortgage, the mortgagor was entitled to remain in 
possession till the property was sold, and the fact that the 
security was not sufficient and the property was deterio­
rating was no ground for the appointment of a receiver,

A  contrary view has been taken in several cavSea. In  
Anmachellam GheMiar v. Manicha Vacliaha Desihar{o)^ 
it was held that a receiver could be appointed after 
the decree on a mortgage where the decree-h,older 
had been restrained by injunction from selling the 
mortgaged property and the security was insufficient for 
the realization of the decree amount by sale. Reference 
was made to Ghanshyam Misser v. Gobinda Moni

(1) (1925) 22 L.W., 579. (2) (1917) 43 I.O., 583.
(3) (1909) 6 II.L.T.,238. (4) (1902) 1 G.W.tf,, 452,



In Farasram  t . Puran Mai Ditta Mal{V), it was lield 
that tl-\£re was EOtbin^ in Order X L /ru le 1, of tiie Civil

. * . . K a ja g o p a l a -
Procedure Code wliicli excludes mortgage suits from  its ch a r iy a e ..

operation and a receiver can be appointed in a mortgage 
suit, that the Code gave the widest power to the 
Court to appoint a receiver when it appeared to the 
Court to be just and convenient, and that tlie right 
to recover the rents and profits was not necessary to 
enable the plaintiff to obtain a receiver. It  was also 
held that a receiver could be appointed if the securitj 
was insufficient fow the realization of the decree amount 
by the sale of the mortgaged property. In  Musstt. 
Elmhsurat Kuer v. Saroda (Jharan Gulia{2), Mooiceejets 
and C arn du ff, JJ., in dealing with the contention that 
the appointment oc a receiver in a mortgage suit is 
premature, because the mortgagee is not under the m ort­
gage decree entitled to appropriate the profits of the 
properties given as security, obsers^e.

In so far as the second coi'itentioii is concernech it has 
been, urged that the object of the aijpoiiitiuent of a receiver in 
,a mortpjage suit is to secure the application of tlie profits of the 
mortgaged properties for the benefit of the mortgagee. I f  the 
decree is for salOj and if it is established that the security is 
not snf&cient to satisfy the judgment debt^ a receiver will 
be appointed almost a» a matter of course  ̂ specially if there has 
been default in the payment of interest/'

The learned Judges refer to WeatJismll v. Eastern 
Mortgage Agency Gompany(S), TIopMns v. Worcester and 
Birmingham Canal Proprietors{‘i)^ Eerhert v. Qreene[b)j 
and Raclcett v. Snow(6).

In Manindra Chandra liay v. Stmiti Bala  
i t  was held that the Court could appoint a receiver at the 
instance of a mortgagee where the action was either for
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(1) (1923) 85 I.e., 7t57. (2) (1911) 16 C.W.N., 126.
(S) (1911) 13 O.L..T., 495. (4) (1868) L.R., 6 Eq., 437.
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(7) (192G) 95 I.e ., 632.



etiiirajulo. foreciosurG or sale, if the S0curity was iiisiifficienfc or if
C hetti

V. the interest was la' arrOcy’S.
ĉtun°TAB!̂  ̂ In Ba'iii Kumar Lai v. Gharterecl Bank o f  Lidia, 

Australia ami China{\), it was lield that in a suit on a 
mortgage s, receiver could be appointed.

In Clohind Rani v. Brinda Bani{2), it was held that 
where a mortgagee applied for the appointment of a 
receiver, the proper question for consideration was what 
steps should he taken to protect the mortgagee.

In Tlameshmr Si îgh v. Chimi Lai Saha{$), the 
learned Judged M o o k e e j e r  and PyixTO N , JJ., observe.

There is no foundatioa for the contention, that a mort­
gagee wlio is not entitled' to possession of the mortgaged 
properties is not entitled to ask for the appointment of a 
receiver. ’ Whether the mortgagee is or is not entitled to 
possession, he may invite the Court to appoint a receiver, if 
tlie demands of justice require that the mortgagor should 
he deprived of possession. The prinoiple applicable to cases of 
this character was lucip.ly stated in, the case of Kerhert v. 
Greene[4i). ’̂

In Jaihissondas Gangadas v. Zenahai and Kazi 
Mahomed liiya Dada Miya(b), it was held that the 0 ourb 
had power to appoint a receiver in the case of a suit by 
a mortgagee for f ,̂reclQ5,ure or sale.

In Venlcata Baja Gopala Surya Bow BoJbadur v. 
Basivi Eeddt{^), Oldi-’ield, J., was of opinion that the 
Court had pov/er to appoint a receiver of the mortgaged 
properties where a decree had been passed for sale on a, 
simple mortgage, even though the personal remedy was 
barred by limitation. The learned Judge rofera to a'nd 
distinguishes some of the cases contra.

SADAsifA A yy a r , J .j in dealing w ith the contention  
of the appellant that unless the m ortgagee w as entitled  
to immediate possession of the corpus of the m ortgaged

(I) (1924) 87 I.e., 375. (2) (I9 r .)  23 C.L.J., m ,
(3) (1919) 47 Culc., 418. (4) (1854) 3 Ir. Ob. Rep., 273; 274.
(5) (1890) 54 Bom., 4S1, (6) (I9 U ) 29 M.L.J., 457.
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property or at least to tlie immediate receipt of the rents 
and profits, the Court has no power to appoint ®>

%  ̂ i   ̂ BAJAGOPAI.A-
receiveFj considers that the existence of the right to chabiyab. 
recover the rents and profits is not an indispensable 
pre-requisite and points out the distinction between.
Order XL , rule 1, which follows the Judicature Act of 
1873, section 25, and section 503 of the old Code which 
gave the Court power to appoint a receiver only when 
it was “ necessary for the realization, etc.,” of any 
property, “ the sabject of a suit or afcfcachment.” The 
learned Judge, hpwever, was of opinion that, when the 
personal remedy was barred, a receiver ought not to be 
appointed. He states that if the corpus is likely to 
deteriorate by acts of waste committed by the judg- 
ment-debtor, a receiver could be appointed.

So far as the law in England as regards receivers 
is concerned, equitable mortgagees have obtained orders 
for the appointment of receivers*^

In Crompton and Co., Limited^ In re Player v. Cromp­
ton ^ Co.f L im ited(l), W a r r in g t o n , J., observes at 
page 967

I  think the right to the appointment of a reoeiyer is one 
of the ordinary rights wliich accrue to a mortgagee^ and specially 
to an equitable mortgagee^ who has no means of taking posses­
sion and whose security has become realizable as one of the steps 
in such realization/’

In EopJcms v. Worcester dnd Birmingham Canal 
Proprietors{2), Sir G- M. Gifpaed, v.-o., was of opinion 
that a creditor whose principal had become due and who 
had given notice of demand was entitled to a receiver 
eat debito jnstitiae.

I  may also refer to the decisions of Srinivasa A yyak- 
aAE, J., in O.S. Nos. 399 and 881 of 1925, where the 
learned Judge was of opinion that the Court had power
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EiHiBA3tfLu 1)0 appoint a recewor in tlie case of a simple mortgage, 
i;. although it can only make such, an appointment where

^ohamyS!'’ special circumstances are stown.
In O.S. Ko. 227 of 1928, I was of the opinion that a 

receiver could not be appointed, following the decision in 
Ghochalmgam Pillai v. Fichappa Ohetiiar(l). In that 
suit, the authorities to the contrary, referred to by me 
above, were not cited, and there was practically no 
argument.

Having regard to the authorities, I think the pro­
position stated by me that no receive^ can be appointed 
in a simple mortgage suit at the instance of-a simple 
mSftgagee^  ̂is too wide. I think the result of the 
autliorities is, that while Courts would not ordinarily 
deprive the mortgagor of his posaesslan, j,n cages where 
tta Diortgage" is 'a  simple, mortgage, there may. be 
'mFcuffi3t&  ̂ created either by the conduct of the 
mortgagor or connected with the^state of property,,wiiich 
;may'ren&r it necessary in ,the interests of justice, and 
for the,, ,pr£>.te<iti<>n-̂  of the :mortgagee that a receiver 
should be appointed. It ie impossible to lay down a 
haM-and "fast rule laying down under what circum­
stances the Court will appoint a receiver. But ordi- 
narilj there should "be some loss oi\ detriDae;tit n 
foreseen by the mortgagee at the time when he chose to 
take a simple mortgage, and allow possession to remain 
m K S e  mortgagor, which loss could not i)e compensated 
except by the appointment of a receiver,

I think having regard to the facts of the present 
case— the default of the mortgagors in paying the 
interest and the fall in value of the mortgaged proper- 
tiea~a receiver should be appointed. Costa, costs in 
the cause.

B.C.S.

(1) C1&35)32L.W.,S79,


