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which an inference is fairly to be deduced that the father intended
to recognise him snd give him the status of a son capable of in-
heriting. Upon that point both the Courts come to one conclu-
sion ; and that conclusion their Loidships adopt. They think
that the status of Selim as son has been sufficiently established by
recognition so as to enable him to claim as heir, Other questions
have been raised in the case ; but, in accordance.with what has
been stated as their Lordships’ view, they think they ought not in a
case of this kind to.go beyond what is nécessary for the decision.
Their Lordships will, therefore, limmbly advise Her Majesty to
dismiss the appeal, and to affirm the decision of the Court below.
There will, of course, be o costs in this case.”
Appeal dismissed.

Solicitors for the appellant : Messrs. Watkins and Lattey,

APPELLATE CIVIL.

Before 8ir Richard Garth, Knight, Chief Justice, and Mr. Justice Beverley,

JUGGUT CHUNDER DUTT (Piawvtivr) ». RADA NATH DHUR
(DEFENDANT.)®

Partnership—Suit for an Ac¢count—Introduction of new mémber into firni—
Contract Act I1X of 1872, 253, . 6 and 5. 265—Jurisdiction.

The effect of cl. 6 of 5. 2563 of the Contract Aet is not to render
an assignment of a share in a partnership concern illegal or void ag
between the parties to the assignment, but only so far void as between
those parties and the other partners as to cause an immediate dissolution
of the partnership.

If no assent is given by the other partners to the assignment, the
dssignée is upon dissolution at liberty to sue for an aecount and for distribu-
tion, not as a partner, but as assignee of the right of his assignor in the
partnership- property.

Section 265 of the Contract Act commented on.

Tae plaintiff in this case stated that, in the year 1284,
Rada Nath Dhur, the defendant No. 1, and one Gopal Chunder
Dhur opened a shop agresing to share profit and loss equally
between them, this business being managed by Mohesh Chunder

* Appeal from Appellate Decree No. 2334 of 1882, against the order of
Colonel T. Lamb, Deputy Commissioner of Nowgonyg, dated the 28th of
August 1882, reversing the decree of Gunabhi Ram Borua, Munsiff of
that districf, dated the 21st of September 1881,
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Bose, Nobin Ohunder Doss and Nobo Kutmar Nath (defen«
dants 2, 8 and 4), as gohmastas,

That on the 12th March 1880 Gopal Ohnnder Dhor sold his
share in the business to the plaintiff and Modhu Sudun Roy

Nami Do, tinder o registered deed of sale; that  subse quently to this sale,

the defendants 2,y 8 and 4 colluded with Rada Nath Dhur
(defendant - No.* 1) and collected and appropriated monays
owing to the firm ; that he, the plaintiff, on the 10th Aghran
1287 (26th November 1879) purchased the share of Modhu
Sudun Roy ; that he domanded from the defendants. the papers
and books of the firm and asked for an aeccount, but on thefi
at first promising to eomply and then failing in their promise, he
filed the present suit against them on the 28th November 1880,
asking for an account.

Defendant No, 1 contended that all that the plaintiff purchased
in 1880 was, the articles in store and the debts due to the concern,
and that the assignment was made seoretly and without his
consent, and farther econtended that the business had been cloged
pines. 1286 (April '1880), and that nothing was due to the.
plaintiff,

‘The ‘other defendsnts contended that being gohmastns only
they were not liable to be sued.

‘The Munsiff found that the plaintiff had obtnined possession
of Gopal Chunder Dhur’s share in the business, and that there-was
evidence to show that the defendants had at one timé agroed to
account, but that the business bad closed in 1286; that the
plaintiff wes. entitled to an account from the 'defendants, and
after going into the accounis he made a deeree in favoi-of the
plaintiff for Rs. 442.15-12,

The defendants appealed to the Deputy Commissioner, contends
ing that a new partner could not be introduced into the business
without thel consent of the othet partner, under s 263, ¢l 6
of the Contract Act.

The Deputy Commissioner, after stating that it appeared that
Gopal Chunder Dhur had introduced the plaintiff into the business
without the consent of Rada Nath, and that the plaintiff had wot
asked for a dissolution of the partnership. by his plaint, bub
had siied for an account, hold that the sale to tha plaintiff in
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1880 was invalid, a8 il introdiiced’ a new partner into the business 1884

without the cousent of the other partners, and le therefore  jyagur

reversed the decision of the Munsiff. GH];’II:TI’TI'ER
The plaintiff appealed to the High Court. "
Buboo [Bhooban Mohan Dass, for the appellant contended that Nata DEUE,

the plaintiff wns entitled to sue for an account, and that one

partner was at liberty to sell his share without the consent of

the other partners, and that it having been found by the Munsiff

that tho dofendants had recognized the sale by allowing the

plaintiff to tnke possession and by promising to render him an

account, 8. 258 of, the .Contract Act should not have been applied

when these facts ind not been displaced.

Baboo Iluri Mohun Chuckerbuti for the respondents eross
objected, that under s, 265 of the Contract At the District
Judge had alone jurisdiction to try the case,

Judgment of the High Court was delivered by

Giarrn, O.J., (BevesLpy, J., concurring).—The plaintiff’s onse
is, that the defondant No. 1 and a porson named Gopal Chunder
Dhur opened a shop and earried on business . in co-partnership
for abont thres years, Gropal Chunder Dhur then sold his shore
. to the plaintiff ; aid the plaintiff says that after this: purchase
le continued to ecarry.on the business'with the defendant No, 1,
but that the'defendant No, 1, in collusion with the other defendants,
who are his gohmnstns, have beon receiving moneys due ‘to' the
firm,* and keeping back papers ‘and accounts in-fraud of him, the
plaintiff, e thoerefore brings this' suit against' them' for- pro.
duction of- the papera and for an account.

Two of the defendants say; they have nothing to do with the
pm'tnemlup, and that' they are merely employed as ‘gohmastas,
But the defendant No. | says that the business has been closed
siioe the - end of the Bangalee year 1286, and that nothing is
due to the plaintiff,

The Muousiff fourid, ns a fact, that the business was closed nt
the end of the year 1286 bub 'he 'considered that the plaintiff
was entitled to the investigation ‘which he claimed, and after
appointing an -ameen and examining the. nccoutis, he made a
dooree-iu tlie plnintifi’s favor for Rs, 442-16-12,
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The Deputy Commissioner took a different view. He considered
that the purchase by the plaintiff from Gopal Chu nder Dhur of the
share in the partnership was invalid, aud that (apparently for
that reason) the plaintiff had no right to sne the defendant for
an account.

It has now been contended before us that the view taken
by the Deputy Commissioner was wrong, and that the judgment
of the Munsiff ought to be restored.

We think it very doubtful, however, whether upon the plaintifi’s
own showing, and upon the facts found by the Munsiff, the
plaintilf is entitled to a decree.

1t is not actually stated in the plaint, although it may certainly
be inferred, that the business of the partnership had been carried
on up to the time when the suit was brought in November 1880.

The defendant No. 1 says that this was not so, and that the
business came to a tlose at the end of the Bengalee year 1286,
which would be about the 11th of April 1880, or about a month
after the plaintiff bought his share in the concern; and the defendant
No. 1 also says, though the fact is not distinetly found by
either Court, that the sale of the share to the plaintiff was made
secretly, and without his consent.

Now, the Deputy Commissioner is so far right in his view of
the law that no partner has a right to transfer his share in the
partnership to a stranger without the consent of the othe?
partners. (See cl. 6 of s. 253 of the Contract Act.)

Buat the Deputy Commissioner does not quite understand the
true meaning of this rule. Its effect is, not to render an .assign-
ment of a share in a partnership concern illegal or void as
between the parties to the assignment, but only so far veid
as between those parties and the other partner or partners, as
to cause an immedizte dissolution of the partuership.

In other words, one partner canuot by assigning his share
make any one else a partner in his stead with his co-pariners ;
and therefore upon his assigning his share the partnership ceases
to exist, unless the other partners consent to accept the purchaser
as a partner in the place of the latter.

If they do so counsent, the partnership may continue to be
carried on as before. If they do not consent, the plaintifl would
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njion the dissolution have a right to sue, not as o parbner, ‘but 1884
a8’ an nssignee of the rights of his assignor in the partiership ™ yygaws
property, for an necount of that property, and for such a distribu- 0‘%7(?;1,““
tion share as belonged to hia asgignor. .
Now, in this onse it does not . appear to have beem distinetly Nug Jla)éun.
found by either of the lower Courts whether the defendant
No. 1 counsented to receivo the plaintiff as a partner in the
dondern or not. - The defendant No. 1 says that the transfer was
made secretly and without lkis oconsent; and, althongh he says
that the business .continued to be earried on for sbout a month
alter the iransfer.was made, it does not appear whether the
plaintiff’ was consideved to have any share in it.
It will be found that this point has a very material bearing
opon . the question whether in point of law the plaintiff lias
uny right to bring this suit.
If he never became a partver .with the. defendant No. 1, he
wight, as I .have just now .explained, have a right, not asa
pariner, but as an assignee of Gopal Chunder Dhur's share, to sue
for an account against the defendant No,, 1, and the judgment of
the Munsiff may then be substantinily rvights although it is
dificult to see ‘how the plaintiff wonld lave any right of suit
sgainst the defendants Nos. 2, 3 and 4 if- they were- only
gohmastas,
If, on the other hand, the plaintiff, after the. transfor to him,
became o partner with the defendant No, 1 for ever so.short
o lime, and that partnership came to an end on or about the
11th of April 1880, then we think this suit wonld come within
seotion 265 of the Contract Acb and could only be brought
in the Court of {he District Judge.
This principle seems now to be protty clearly established by
several decisions in this Oourt. It has led to a good deal of
inconveniénce and m;ushlce that suits of this desoription. should
only be brought in the Court of the District Judge; but =0
long as that section continues to- be the law, the Court has ne
yower to prevent the mischief.
It was certainly o matter of doubt. at one time, both jn this
Court and elsewliore, ' whother the provisions of e 265 were
not intended to provide: additional vemedy otherwise. than by a
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tegular suit in enses where a partnership had determined, . Bu
the Civil Procedure UOode has provided no other proceeding
except a regular suit, under which ncecounts may be taken wunder
such oirenmstsnces; and it hog accordingly been held in deveral
subsequent oases in this Court that a regular suit is the only
remedy, and that such -a snit can only bo brought in the Court
of the District Judge. See Prosad Dass Mullick v. Russick Lall
Mullick(1); Ramayyav. Chandra Sekara Raw (2) ; Harrison v, Delhi
and London Bank {8) ; Sorabji Fardunji v. Dulabhbhai Hargovan-
das (4); Ladublai Premchand v, Revichand Venichand (5) 3 Ram
Chunder Shaha v. Manick Chunder Banikya (6). We think there-
fore that, as the Deputy Commissioner has misconceived: the
effoct ‘of the plaintifi's purchase, and as neither Court has tried
what appears to be a very important question-in the case, namely,
whether the plaintiff ever really became a partner in the concern
with the defendant No. 1, the case ought to go back to the
Munsif’s Qourt for re-trial; and if in the result it should tuﬂl
out that the suit can only be brought in the Court of the Distriot
Judge, as being o suit by an accepted partner after determina_tioé
of the partnership, the plaint should be given back to the plaintiff
to be there presented, " The plaintiff, we presume, will not he
prejudiced, so far as limitation is concerncd, because he would

Lave brought this suit bond fide in a Court which has no jurisdic-
tion to entertain it,’

Case remanded

(1) I L R, 7 Calo, 187. (4) I L. R., 5 Bom,, 65
(2 L L. R, 5 Mad,, 256. () L L. R.,, 6 Bom,, 148,
() L L. R, 4 AlL, 487, ®) L L. R, 7 Cale, 428.



