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SADAKAT HOSSEIN v. MAHOMED YUSUP.

[O n appeal from tlio H igh  Court at Fort W illiam  in B engal.] 

Mahomedau Law— Legitimation o f offspring by acknowledgment.

Tlie acknowledgment and recognition of a natural son by a Mahomedan 
as liis son gives him the status of a son capable of inheriting as a 
legitimate son, unless certain conditions exist.

Mahomed Azmat A li Khan  v. Lalli Begum  ( I )  referred to.
Whether the oflspring of an adulterous intercourse can be legitimated by 

any acknowledgment is an open question.

A p p e a l  from a decree of the H igh  Court (3rd Ju ne 1880)> 
reversing a decree o f  the Subordinate Ju dge o f  the Sarun district.

This was an appeal iu one o f  two suits, in  botli o f which there  
were decrees made by the H igli Court agaiust the ap pellan t. H e  
was the son of Kalb A li, a Shia M ahom edan o f the Saruu d istr ic t, 
deceased, who left, besides this son, Sadakat H ossein , tw o daughters  
also, named K hairuu Nissa. and Saskim ua N issa, the latter o f  
whom was the mother of, and died before A m ir H ossein , to 
whose share the present litigation  related. A m ir H ossein , the 
appellant's sister’s son, died iu 1866, leaving him su rviving a 
grandmother, Bibi Sadra, his aunt K hairuu N issa, aud his 
uncle, this appellant. H e left no other issue than a son, 
M ahom ed Selim , born o f  a woman who had been iu  au inferior 
station in his household. W hether M ahomed Selim  had beeu  
legitim ated by his father's treatm ent o f him was the question on  
this appeal.

B ib i Sadra died in 1869, and her estate devolved on th is  
appellant, who .also succeeded to the share o f  his sister, K hairun  
N issa, she dying childless a few m onths after the grandm other. 
The appellant thus became entitled , uuless the rights o f  M ahom ed  
Selim  as a legitim ate son should prevail, to the whole share which  
had belonged to A m ir H ossein, as well as to the shares o f  his 
m other and sister. M ahom ed Selim , on attain ing his m ajority

* Present: Lord F i t z g e r a l d ,  Sir It. P. C o l l i e r ,  Sir E . Couch, and Sir 
A. H o b h o u s e .

(1) L. R , 9 I. A., 8 j I. L. R., 8 Calc., 422.
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in 1877, applied for “ dakliil kharij”  o f the revenue-paying  
estates which his father had possessed. This was opposed b y  the  
appellant.

On the 17th Ju ly  1877 M ahom ed Selim  executed  a deed o f  
sale transferring- to M ahoined Y u su f five v illa g es, part o f the 
estate which he claimed to have inherited  from A m ir H ossein ; and 
at the end o f the sam e year M ahom ed Y u su f brought a su it to 
recover them , that being the su it in  w hich the present appeal was 
preferred. For all the rest o f  th e v illages b e lo n g in g  to Amir 
H ossein ’s estate, Mahomed Selim  him self had a lread y  in stitu ted  
a su it against Sadakat H ossein . B oth suits raised the sam e question, 
excep t that, besides the legitim acy o f  M ahomed Selim , the r igh t o f  
the plaintiff to sue in Mahomed Y u su f’s su it was questioned. This 
objection was allowed by the Subordinate Ju d ge, though after
wards in appeal held untenable. The Subordinate Ju dge, g iv in g  
jud gm ent in  Mahomed Selim ’s su it, on the question o f h is right! 
to inherit, decided in his favor. The J u d g e  found that there had 
been a m arriage between the plaintiff's mother and A m ir H ossein  
that the plaintiff was the b egotten  son o f  the latter, aud had 
been treated by him as his leg itim ate sou.

O n appeal a D ivisional Bench o f  the H igh  Court (G a r th ,  
C .J ., and M i t t e r ,  J .) ,  after exam in ing the evidence, stated  
grounds for holding that M ahom ed S elim  had been legitim ated  
by treatm ent, aud concluded thus :

“ F or these reasons we are o f  o p in io n  that the p laintiff is the 
aon begotten o f  A m ir H ossein’s bod y ; and  that during Amir 
H ossein’s lifetim e he was a lw ays treated as his legitimate'- son. 
I t  has been held b y  the P rivy  Council, that from such a uniform  
course o f treatm ent, an acknowledgm ent of leg itim acy  under the 
M ahom edan law  m ay fairly be in ferred ; and having regard to 
the circum stances set forth above, sncli inference in  this ease 
seem s to us to be ju st and proper. {See Ashrufood Dowlah 
A hm ed Hossein  v. H yder Hossein K h an  (1 ).

“ The plaintiff, therefore, though born, o u t .o f  w edlock, was 
legitim ated by this acknowledgm ent, and is entitled  to succeed  
to the property left by Am ir H ossein  as his legitim ate son.

(1) 11 Moo. I. A., 94
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ic In  this view of the case, it  i8 not necessary to decide whe
ther Mussumafc D oinni had beeu, as alleged  by the defeudant, 
married to Jumm tin or not.

“ The appeal w ill be dism issed with costs.”
Tlie am ount, or value, o f  the subject-m atter in  each o f the  

su its being' less than R s. 10 ,000 , while, taken together the 
am ounts in both exceeded it, upon a petition b y  Sadakat H ossein  
for leave to appeal to Pier M ajesty  iu Council, and for a certificate 
that the case fulfilled  the requirements of s. 596  o f A ct X  of 
1877, the order o f  the H ig h  C ourt adm itting the appeal was 
preceded by a judgm ent (P o n t ife x ,  J .)  in which it  was pointed  
out that a question o f  law  m ight be said to have arisen. Tho 
point was thus stated in the judgm ent (28th January 1 8 8 4 ):  —  

“ .Now, in Selim 's suit, the first Court held that Am ir H ossein, 
was married to Dom ni, and that Selim  was his legitim ate son. 
The H igh  Court on appeal held that the m arriage w as not proved 
but that Selim  was the son o f A m ir Hossein by D om ui, and  
had been acknowledged by Am ir H ossein , aud was tlierefore 
entitled to his property. I t  appears, howevier, to have been  
alleged by the appellant that D om ui, w itli whom A m ir H ossein  
had been liv in g , was iu fact the w ife o f  som ebody else, and thus 
incapable o f being the w ife o f A m ir H ossein. That question  
does not appear to have been gone into b y  this Court. This 
Court considered that the finding that D om ni had a sou by A m ir  
H ossein , who was treated by A m ir H osseiu  as a son, was suffici
en t to g ive that son a title . B ut referring to the case o f  K h aja li 
H idayu t Oollah v. Roy Jan  Khanum  (1), it  appears that a substantial 
And at least arguable question o f law m ay ex ist. A t page 318  
there is a quotation from M acnaghten’s book, w hich tends to  
show  tbat if  the woman was m arried to som e other person, then  
her son could not be legitim ated because she was incapable o f  
being the wife o f  A m ir H ossein . That question refers to  the  
Sunni law, and the parties here are Shiahs. B u t this view  o f  
the law seem s also to apply to Shiahs as appears b y  a passage in  
B aillie’s D igest o f the Itnam ia Law, page 289. Tlie decision of 
the H igh  Court in S elim ’s case, o f  course, also governed the 
other case of Mahomed Y usuf. I , therefore, think that there is 

(1) 3 Moo. I. A. p. 295.
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a substantial question o f law  involved  in tbese cases, and I  
adm it the appeals. But as it is not expedient that both appeals 
should proceed together before the P riv y  Council, I  think tlie 
appeal forwarded should be that one in which M ahom ed Y u su f  
is .1 respondent, as in that all questions in dispute m ay be 
decided. The whole record, however, should be translated and 
transm itted to the P rivy  Council, aud the other appeal should 
stand over until further orders.”

Mr. J . F . Leith , Q. G., and Mr. I i. V. Boyne appeared for tho 
nppellant.

I t  was subm itted that the title o f  Mahomed Selim  to succeed  
to his father’s estate, as his legitim ate son , fa iled ; because tlio 
evidence showed that there bad been a m arriage, before his 
birth, between liis mother D om ni and one Jum m un, which was 
subsisting at the tim e o f  her connection  w ith Amir H ossein. 
I t  was not com petent to the latter to g ive  to the offspring' o f an 
adulterous connection tlie status of a leg itim ate son . H e had 
not, however, on the evidence, shown any real intention to do so.

W ith  reference to that part of the jud gm ent of the H igh  Court 
in  which that Court declined to deal with the question whether 
or not there had been a m arriage between the m other, D om ni, 
and Amir H ossein , the father, it  was argued that as leg itim ation  
of a son by evidence of treatm ent, or acknow ledgm ent, took  
its origin in the presum ptions of the M ahom edan law in  regard 
to marriage, there could be no finding o f  legitim ation, where 
the marriage o f  the mother was not presum ed. Legitim ation  
was effected b y , and through, presumption of marriage.

Reference was made to B aillie’s D ig est of Mahomedan law , 
Haneefia, Book Y , “ O f P arentage” ; chapters I  and I I  o f “ A c
know ledgm ent 2nd edition, 1875, pp. 406 , 407 et seq. ;
the H edaya, volum e I I I ,  p. 549, citedin the above ; M acnaghten’s 
Principles o f M ahomedan L aw , chapter Y I I ,  paragraph 83 ; 
M acnaghten’s Precedents, chapter V I , case X L V I ; also to M irza  
Qaim A li B eg  v. M ussum at Hingun  (I );  K h ajah  Iiid a yu t Oollah 
v . Roy Jan  Khartum  (2) ; Ashrufood Dowlah Ahm ed Hossein  v. 
H yder Hossein Khan  ( 3 ) ;  M ahammed A zm a t A li  K han  v. 
L a lli  Begum  (4 ).

(1) 3 S. D. A., Sel. Rep., 152, 154. (2) 3 Moo. I. A., 295.
(3) 11 Moo. I. A., 94. (4) L. R. 9 I . A., 8 ; I. L. R., 8 Calc., 422.
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Tlie respondent did not appear.

Their Lordships’ jud gm ent was delivered by

L o k d  F i t z g e r a l d .— In this case som e questions o f  importance 
have been raised, aud their Lordships regret that they have not 
had tho assistance o f counsel appearing for the respondent. 
Their Lordships are therefore impressed with the propriety of not 
go in g  beyond questions which are absolutely necessary for the 
purpose o f  their decision.

The real issue in this case, and the only issue upon which their 
Lordships feel it necessary to decide, is whether Selim ,— who  
was beyond question the actual son o f A m ir Hossein by a womnu 
known as D om ni,— had been so recognised by A m ir H osseiu as 
to g ive him the status o f a son capable of inheriting. Tlie suit 
relates to the property of Am ir Hossein. H e died in the year 
1866 ; and if  Selim  is in the position of having the rights o f  a sou  
in  reference to heirship, the plaintiff in the case, who claim s as 
the assignee o f  his interest, is entitled to succeed. A  question o f  
importance was raised by the couusiel for the appellant. H e  
contended that Selim  could not he treated as having acquired tlie 
status o f a son capable o f  inheriting, because lie' alleged that the 
intercourse between A m ir H ossein  aud D om ni \yas au adulterous 
intercourse, as she had been previously married to a person then  
and still liv in g , aud that consequently, whether her connection  
with Am ir H ossein was preceded by a m arriage cerem ony w ith  
him or not, y e t  still the intercourse was adulterous, and that, 
according to M ahomedan law , the issue o f  that adulterous in ter
course could not inherit as heir or acquire the status o f  a son by  
recognition. I t , therefore, becom es necessary to consider iu the 
first instance whether the alleged  m arriage of D om ni to a m an  
named Jum m un has been established by satisfactory proof. Jm n -  
mun appears to have beeu a person o f  som ew hat the sam e degree 
in  life as D om ni, whose father’s nam e was also Jum m un. This 
m arriage, if  it took place at all, would have occurred shortly be
fore or som ewhat about the sam e period as the alleged m arriage 
between Am ir H osseiu aud D om ni. The alleged m arriage of 
Jum m un with D om ni is said to have been som ewhere about 
1852 or 1853, and the alleged m arriage of D om ui w ith
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Am ir H ossein  must have taken place about the sam eperiod. 
Am ir H ossein died in 1866, leaving Selim  his son then about 
eight or nine years o f  age, which would have made him born in  
1857 or 1858 . A nother child had been born o f  the intercourse 
between A m ir H ossein and D om ni about four years before ; so 
that the marriage between A m ir H osseiu  and Dom ni, i f  it everO /
took place, is referred to about the sam e period as the alleged  
m arriage between Jum m un and D om ni.

N ow  the account g iven  b y  Jum m un is certainly one of an incre
dible character. The statem ent is that he became acquainted with  
Dom ni when he went to live in this particular village. [H is  L ord, 
ship then exam ined the evidence as to the alleged m arriage between  
Jum m un and D om ni and concluded as follows :— ] •

Their Lordships have then come to the conclusion that the 
parties fail to establish this m arriage between Jum m un and 
Dom ni. That relieves them  from  offering any opinion upon the 
very im portant question o f law which was raised by the counsel 
for the appellant ; nam ely, whether, if  there had been this m ar
riage, the offspring of an adulterous intercourse could be leg iti
m ated by any acknowledgm ent. The absence o f reliable proof, 
such as their Lordships could act upou, o f  the marriage o f  D om ui 
and Jum m un, appears to their Lordships to relieve the case from  
further difficulty. They do not intend in the least to depart from  
the statem ent o f  the law  upon an appeal to  the Privy Council in  
the case o f  Mahomed Azmat A li Khan v. Mussumat Lalli 
Begum (1) which is as follows :—‘Their Lordships are relieved from  
a discussion o f those authorities, inasm uch as the rule o f  M aho
medan law has not been disputed at the bar, viz., that the 
acknow ledgm ent and recognition o f  children by a Mahomedau 
as his sons g ives them  the status o f sons capable o f inheriting as 
legitim ate sons, unless certain conditions exist, which do not occur 
in  this case.’ Their Lordships do not intend at all to depart 
from that rule, or to throw an y  doubt upou it. The Ju dge of 
the primary Court who saw and who heard the witnesses, and 
the Judges o f the Supreme Court who exam ined into the evidence  
afterwards, concur in opinion that there was sufficient evidence o f  
the acknowledgm ent b y  A m ir H osseiu o f Selim  as his son, from 

(1) L. E , 9 I. A. 8 ; I. L. E. 8 Calc. 422.
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which .in inference is fairly to be deduced that the father intended  
to recognise him nnd g iv e  him the status of a son capable o f in
heriting. U pon that point both the Courts com e to  one conclu
sion ; aud that conclusion their Lordships adopt. They think  
that the status o f Selim  as sou has befen sufficiently established by  
recognition so as to enable him  to claim as heir. Other questions 
have been raised in the case ;b u t, in  accordarice. w ith what has 
been stated as their Lordships’ view , they think they ought not in  a 
case o f  this kind to go beyond w hat is necessary for the decision.

Their Lordships w ill, therefore, hum bly advise H er M ajesty to  
dism iss the appeal, and to affirm the decision o f the Court below. 
There w ill, o f  course, be iio costs in this case.”

A ppea l dism issed.

Solicitors for the appellant : M essrs. W atkins and L attey,

APPELLATE CIVIL.

Before Sir Richard Garth, Knight, Chief Justice, and Air. Justice Beverley,

JUGGUT CHUNDER DUTT ( P l a i n t i f f )  v. RADA NATH DHUR
( D e f e n d a n t .)*

Partnership— S\nt fo r  an Airount— Introduction o f new member into firm—  
Contract Act I X  o f 1872, s 253, cl. 6 and s. 265—Jurisdiotion.

The effect of cl. 6 of s. 253 of tlie Contract Act is not to render 
an assignment of a share in a partnership concern illegal or void agi 
between the parties to the assignment, hut only so far void as between 
those parties and the other partners as to cause au immediate dissolution 
of the partnership.

I f  no assent is given by the other partners to the assignment, the 
Assignee is upon dissolution at liberty to sue for an account and for distribu
tion, not as a partner, but as assignee of the right of his assignor iu the 
partnership property.

Section 265 of tbe Contract Act commented on.

T h e  plain tiff in  this case stated, that, in  the year 1284, 
R ada N ath  D hur, the defendant N o. 1, and, one Gopal Chunder 
Dhur opened a shop agreeing to  share profit and loss equally  
between them, th is business being m anaged by Mohesh Chunder

* Appeal from Appellate Decree No. 2334 of 1882, against the order of 
Co'onel T. Lamb, Deputy Commissioner of Npwgorig, dated- the 28th of 
August 1882, reversing the decree of Gunabhi Ram 13orua, Munsiff of 
that district, dated the 21st of September 18S1.
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