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APPELLATE OIVTL,

Before Sir Murraij Goutfs Trotter  ̂ Kt.j Chief Justice mid 
Mr. Justice Ananiahrishna Ayyar,

THE A.UTO SUPPLY Oo.̂ . L td. (pLAiNimO, A ppellant, 1929,
March 15,

V.  ----------------

V. EAG'HUNATHA OHBTTY (D efendant), R espondent.*

Hire-imrcJiase agreement— Motor bus delivered under—
Hirer to joay initially by way of hire without demand a certain 
sum and subsequently instalments o f smaller sum— Hirer to hold 
vehicle as bailee till whole amount paid— Owner to be entitled to 
ter77iinate contract and recover vehicle in case of default in instal
ment— Breach by hirer— I f  hirer entitled to return of balance of 
initial payment after deducting a month’s hire on basis o f  
subsequent payments,

A  motoT "bus was deliveied imdei a Mre-pm‘oliase agree
ment, containing tlie following amongst other terms :—

(a) The hirer shall pay at Madras by way of hire without 
demand the sum of E,s. 1,140 and thereafter a sum of Rs. 226 
on the twelfth day of every calendar month beginning with the 
month next after the date herein until eleven monthly instal
ments have been made, unless he shall have terminated thia 
agreement as hereinafter provided.

(&) The hirer acknowledges that he holds the vehicle as a 
bailee of the owner and shall -not have any property or interest 
as purchaser therein until he shall have exercised his option of 
purchase as herein provided, and shall have paid the whole 
amcTint due under this agreement.

(c) The owners may terminate the contract of hiring and 
forthwith recover possession of the vehicle; if any monthly hire 
is in arrear and left unpaid for seven days after the date fixed 
for its payment.

The hirer committed default in the payment of the monthly 
instalments, and the owner terminated the hiring and claimed 
delivery of the bus with payment of arrears then accrued.

* Original Side Appeal No. 1 of 1929.
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Auto Scpplt Eeld  ̂ that the initial payment of Rs. 1,140 was not l>y way 
advanee of rent but only the first instalment of Tent, and. that 

R,\shona'eua the hirer, on the teroiination of the agreement, was not entitled 
CHETTy. refcuin of the balance of that sum after the appropriation

out of it by the owner of Rs. 226 as being rent for the first 
month,

Relby v. Matlieivs, [1895J A.O., 4-71, followed.
Per A nae'iakeishna. A yyar, J.—Even if the initial payment 

be regarded as a premium for granting the hire, the hirer who 
broke the contract waa not entitled to its return.
On A p p e a l  from the judgment or Mr. Justice B easley, 
dated 24th day oE October 1928, passed in the exercise 
of the Ordinary Original Civil Jarisdiction of the High 
Court ill O.S. No. 316 of 1928,

The facts necessary for this report appear in the 
J udgment.

Nubgent Grant for appellant.—The only point to ba argued 
is as to the character of the initial payment, whether it is an 
advance of hire or hire for the first month, in other words, in the 
event of a breacjh of the agreement by the hirer, and the conse
quent termination of the agreement, the hirer is entitled to a 
return of the balance of the initial payment after dednotii:ig 
Rs. 226 as and for the first month’s hire. There is now no 
dispute as to whether the agreement is one of hire-purchase or 
sale. The learned trial Judge has found that it is the former.

By way of hire used iu the agreement excludes the operation 
of those English and Indian decisions which deal specifically 
with advance hire.”  The initial payment is fixed at a con
siderably higher figui-e than the rate of the subsequent payments 
so as to provide against the contingency of the rehiole being 
thrown back on the hands of the owner after a month or so 
when the value of the car would have depreciated. The rate of 
subsequent payments would uadoiibtedly have been higher but 
for the substantial initial payment. ITelby y. Matheti;s(l) 
recognizes these circnmstances and is a strong authority in my 
favour. See also Brooks v. Seirmtem{2).

G. Krishnaswami Ayyar for responden.t.—-To construe the 
contract as contended for on the otlier side would work a great
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hardship on the hirer. The initial paymejit would on that 
construction become a penalty and the Oonrt ought to relieve 
against it. In Relhy y. Mathews{l) the initial payment was a
very small si im.  In SrooJcs y. SeiTnstein{2) there was a clear -----
provision that the first payment was in no case returnable.

JUDGMENT.
CouTTs Trotted., C.J.— This case turns on the construc-

’  _ T e o t t e e ,

tion of an agreement, dated the 12th of September 1^27, ^
■which is commonly called a hire-purchase agreement:.
By that agreement^ the plaintiffs, the Auto Supply 
Company, Limited, delivered a Morris motor bus of which 
they were tlie owners to tlie first defendant who hired 
it under tlie terms of the agreement. The terms were 
these :—

By clause (3), the hirer was to pay by way of hire 
without demand a sum of Rs. 1,140 on delivery, and 
thereafter a sum of Rs. 226 on the 12th d a j of every 
month, beginning with the month next after the date of 
the a^reemenfc, until eleven monthly instalments had 
been made, unless in the interim he should have termi
nated the agreement.

Then, by clause (4), in the event of all the stipulated 
monthly hire being duly and punctually paid, the 
vehicle was at the hirer’s option to become his absolute 
property but he had a further option to buy the vehicle 
outright at any time during the currency of the agree
ment by paying the balance of all the hire stipulated 
under the agreement. By clause (2) the hirer was to 
pay the owners a sum of Re. 1 as consideration for the 
option to purchase given to him. It was also provided 
that the owners might terminate the contract of hiring 
and forthwith recover possession of the vehicle in certain 
events, one of 'which was that the hire for any given

(1) [1895] A.C., 4,71. (2) [1900] 1 K.B., 98,
61-1



832 THE INDIAN LA W  REPORTS [VOL. Lit 

adto sdppiy jBonti was in arrear and left unpaid for seven days
Co., Ltp. ^

'«• after the date fixed for its payment (clause 4 ia)).
E agh unath a

ohettv'. That is the event which happened. No monihly
CotJTTs instalments were paid for  ̂March, April, May and June

Trotter «
G . i .  ’ 1928, the total amount due to the owners in respect of 

those months being Rs. 904. On the 30th June 1928, 
the plaintiff company terminated the hire and called for 
delivery of the bus to them with payment of the arrears 
then accrued. This was not done and the plaintiff filed 
the present salt for posKession of the bus or, in lieu 
of that, Rs. 2,500, its estimated value at the time, for 
the arrears of hire, i.e., Rs. 904 and for damages for 
wrongful detention from the date of demand, i.e., 30th 
June 1928.

The learned Judge has held that the agreement 
before us was a hire-purchase agreement which I take 
to mean that it was a hiring with an option of purchase 
to the hirer on the fulfilment of the stipulated condi
tions and, was not a sale which would pass the property 
in the "bus to the hirer with stipulated retardation of 
payment of the purchase price by monthly instalments. 
It has not been questioned by either side that the 
learned Judge was right in so finding and that takes us 
out of the ambit of the decision in Lee v. Butler(l), and 
the position is that which is dealt with in the leading 
case of Eelb// v. Matheiu. (̂2). The learned Judge has 
decided that on the termination of the hiring the plaintiff ■ 
owners were not entitled to retain the Rs. 1,140 paid as 
an advance under the agreement but only to Rs. 226 
corresponding to the ordinary monthly instalments for 
the balance of the duration of the hiring. This seems 
to me to be adding a term to the contract which is not 
there. No douht it was in the contemplation of the

(1) [1898} 2 Q.B., 318. , (2) [1895] A.O., 471.



draftsman of the agreement that the sum of Rs. 1,140 Supply
1 ■ • 1 - 1  T Co., Ltd.was something more than what it is described as being, ». 

namely, the first month’s hire, and that for the protec- cbetty.
tion of both parties. Every one knows that a egw cô s
motor vehicle after it has been on the road for even 
a month is depreciated in the market by something like 
50 per cent, and I make no doubt but that the object of 
this clause is to prevent the hirer turning a new into a 
second hand car, depreciate it 50 per cent, and then put 
it on the hands of the owners in that condition. It is 
quite true that there is no express clause in this con
tract that on the termination of the agreement either by 
return of the vehicle by the hirer or by breach of the
conditions of the agreement by him, he shall forfeit
all he has already paid including the initial sum of 
Rs. 1,140, but it appears to me that it is a necessary 
implication of the contract and I so hold. The learned 
Judge thinks that this is a case of hardship for the 
defendant, the hirer. Were his decision to be upheld, 
it seems to me that it would be an intolerable hardship 
on the owners. They hand over a new oar, it can be 
thrown back on their hands at the end of a month on 
payment of the small sum of Rs. 226, leaving in their 
hands a car depreciated 50 per cent in its value.
Indeed, if the sum of Rs. 1,140 is not to be treated as 
hire at all, I  do not see why it should not be open to 
the hirer to return the car one day before the end of the 
first month and have had a month, less one day to use 
the car for nothing. It is quite true, as I have'already 
said, that there is no express provision in this agreement 
that, when the agreement is terminated by the= choice 
of the hirer or by his default, all sums paid by him up 
to date are to be retained by the owners without giving 
credit to him for a farthing. But it seems to me that it 
is a necessary implication of this agreement that such
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atjto S&PPI.T sums should be irreo oyer able by tbe hirer and that we 
should not be justified in treating the initial payment of 
R s, 1,140 as in anj event returnable to him on the 

co^s termination of the hiring. There is no question here of 
iKOTTER, misleading of the hirer; he signed the agreement

with his eyes open and in many ways it was an exceed
ingly favourable agreement to him in that he could at 
his own choice put an end to the hiring whenever he 
was so minded. But I think it must be a necessary 
implication that he was not entitled to get back any
thing which he had paid under the terms of the 
agreement. I have no doubt that the initial payment 
was made a heavy one with the express purpose of 
acting as a deterrent to hirers throwing back road- 
depreciated cars on the hands of the owners within a 
few months of the commencement of the hiring. On the 
best view I cun form of this case, I feel constrained to 
differ from the conclusion of the learned Judge and 
to allow this appeal with costs. 

ananta- A n a n t a k e i s h n a  A ttar , J.- — A s I have the misfortune 
A t t a r ,  j .  to differ from the learned trial Judge in this case, and 

as the case raises a question of importance relating to 
the incidents of hire-purchase agreement, I  feel bound 
to express in my own words the reasons for my decision. 
The plaintiff in the original suit, Auto Supply Oo., Ltd., 
is the appellant before us. In pursuance of an agree
ment, dated the 12th of September 1927, the plaintiff 
delivered a Morris motor bus to the first defendant (the 
second defendant stood surety for the first defendant). 
Under the terms and conditions contained in the said 
agreement, the first defendant paid a sum of Re. I, in 
consideration of the option to purchase given to him 
under clause 2 of the agreement; and under clause 8 
he paid in September 1927, a sum of Rs. 1^140 to the 
plaintiff; he also paid to the plaintiff b y  w a y  of hire
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Rs. 226 in eacii of the months after September 1927.
The first defendant committed default in the payment ®-

^  JIa g u u n a th a
of the monthly instalments due tor the months of March, Chetty,
April, May and June 1928 ; i.e., on the 12th of June ananta-
1928, there was due by the defendant to the plaintiff a 
sum of Rs. 904. On the 30th of June 3928 the plaintiff 
company exercised its right under the agreement and 
terminated the hiring and called upon the defendant to 
deliver the motor bus to the plaintiff and to pay the 
arrears due. The defendant not haying done so, the 
plaintiff filed the suit for possession of the motor bus, or 
in lieu of it Es. 2,500 its present value, for the arrears 
of hire Es. 904, and also for damages for wrongful 
detention from the 1st July 1928 until delivery of the 
bus to the plaintiff. The learned Judge decreed the 
suit in plaintiff’s favour, but held that out of Rs. 1,140 
paid by tlie defendant to the plaintiff in September 1927, 
the plaintiff was entitled to retain only Rs. 226, as for 
hire for the first month and that credit must be given 
by the plaintiff to the defendant for the balance 
(Rs. 1,140 minus 226 or Rs. 914), It is against this 
portion of the decision of the learned Judge that the 
plaintiff company has preferred this appeal.

The first question to be considered is, what is the 
es:aGt legal nature of the agreement between the parties.
It is necessary to distinguish between (1) contracts to 
buy and pay by instalments, and (2) contracts to hire, 
the hirer having an option to return goods, with a pro
vision that on payment of certain number of instalments 
the article should belong, absolutely to the hirer. In 
a contract of sale for a price payable by instalments, the 
purchaser has no option of terminating the contract and 
returning the chattel,— whereas, in a contract o i hire- 
purchase, the hirer has such an option. In the case of 
a hire-purchase contract^ the hirer has got an option to

VOk LII] . MADEAS SERIES 835



Oo* lTd purchase, wliioli lie may exei’cise or notj accordiDg  ̂ to his 
V. sweet will and pleasure ; but in the case of a contract of

E ag h o n ath a  ^
CHETxr. sale, the purchaser has become the owner or the chattel, 
A n an ta- but the price is by agreement payable by iDstalments. 
aTSJ'I This distinction has been well pointed out in the 

judgment of the House of Lords in the case of Helhy v. 
Maihews{l). The learned trial Judge in the case before 
us held that the agreement in question was a hire- 
purchase agreement. That finding is not disputed 
before us by either of the parties. The question then 
iSs whether the learned Judge’s direction that the plaintiff 
should give credit to the defendant for the difference 
between Rs. 1,140 paid in September 1927 and Rs, 226, 
is correct. Now turning to the terms of the agreement 
between the parties, I find that clause 2 of the agree
ment provides that “  on the signing of the agreement, 
the hirer (the defendant) shall pay the owners (the 
plaintiff) a sum of Re. 1 in consideration of the option 
to purchase given to the hirer hereunder and the said 
sum shall become the absolute property of the owners.’ ’ 
Clause 3 is important : The hirer shall pay at Madras
by way of hire without demand the turn of Rs. 1,140 
and thereafter a sum of Rs. 226 on the 12th day of 
every calendar month beginning with the month next 
after the date herein, until 1J monthly instalments have 
been made, unless he shall have terminated this agree
ment as hereinafter provided. The hirer acknowledges 
that he holds the vehicle as a bailee of the owner and 
shall not have any property or interest as purchaser 
therein until he shall have exercised his option of 
purchase as hereinbefore provided and shall have paid 
the whole amount due on this agreement.”  The owners 
may terminate the contract of hiring and forthwith
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recover possession of the vehicle if any monthly hire is in 
arrear and left unpaid for seven days after the date fixed ̂ EAGHnNATHA
for its payment.”  It is admitted that the defendant Oheoty. 
committed default in payment of the amounts due for Ananta- 
fche month of March and the subsequent months. The 
question is whether on the true construction of the 
agreement the defendant is entitled to credit for the 
sum of Rs. 914 If on a proper constraetion of the 
contract the defendant is not entitled to the same, then 
the defendant’s contention must be overruled, and no 
question of any “  hardship ” to him would, in my view, 
arise. The parties dealt at arms length and there is no 
question of the bargain pressing hard on one, and not 
on the other. For the considerations recited in the 
agreement and moving from one party, the other party 
has undertaken to do something. It is admitted that 
the defendant is not entitled to the return of any of the 
inatalr^nts paid from October 1927 to February 1928; 
but it”"is contended that the defendant is entitled to the 
return of Es. 914 out of the amount of Us. 1,140 paid by 
the defendant to the plaintiiff on the date o f the agree
ment when the bus was delivered to the defendant. Is 
there any reason for making any distinction between 
the payment made in September 1927 aiid the other 
payments made subsequently ? The agreement speaks 
of all these payments as payments made by way of 
hire.** The amount of hire payable by the defendant to 
the plaintiff has been fixed by the parties ; that which 
is payable in September 1927 has been fixed by them at 
Rb. 1,140 and that which is payable on the 12th of each 
of the succeeding 11 months has been fixed by them 
at Ra. 226. As it is admitted that it is the defendant 
who broke the contract, prirna facie he is not entitled to 
recover any amounts paid by him to the plaintiff. If 
this amount of Rs. 1,140 be treated as “  hire ” , it is clear
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ADTo soppi,T that it is hire paid by tbe defendant for the use of the
Co., Ltd. ^

V. bus, and it stands on the .same footing as the subsequent 
chetty. instalments paid by him : and as he had the use of the 
AX4NTA. bus for the period, the defendant is not entitled to 
ayyak,'). the return of any portion of the hire paid by him. The 

learned Judge says that the plaintiff is not entitled to 
retain fls. IjMO, treating the same to have been paid 

as advance of rent ”  on entering into the agreement ■, 
the agreement does not mention this sum as an 
adyance of rent.”  My attention has not been drawn 
to any evidence, or provision in the document, that the 
sum of Rs, 1,140 was paid as ”  advance ” of rent. If 
once it is proved or admitted that it is “  an advance of 
rent,”  then quite different considerations would apply. 
But, as already mentioned, there is no evidence to 
support the finding that the amount in question was 
paid as advance of rent. If parties treated it as 

advance of rent,*’ then naturally one should expect 
tho agreement to contain specific provision as to how 
this advance of rent was to ba dealt with subsequently, 
whether the same should be returned to the hirer or 
whether the same should be taken towards the rent due 
for some particular instalments. The agreement in 
question does not make any such provision. Further, 
there is no warrant in the case for the view that the 
hire (rent) due for September 1927 was only Rs. 226. 
The agreement only states that the hirer shall pay by 
way of hire the sura of Rs, 226 on the 12th day of every 
succeeding month after September 1927 until 11 monthly 
instalments have been made, unlevss in the meantime he 
shall have terminated the agreement. The provision, as 
I understand it, is not that the parties have agreed that 
the proper rent for each month is Rs. 226, but they 
have made a consolidated provision that the hirer shall 
pay by way of hire  ̂ sum of Rs. 1,1 tiO at the time of the
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delivery of tlie bus to tlie defendant and abo pay a sum 
of Rs, 226 on tlie 12th day of 11 Bubsequeut months. «•

_ K ag h u n a th a

The essential difference is this. According' to the CHEwr.
defendant’s view, Es, 226 would represent the rent of a Ananta-
new motor bus for the first month of its user, and the at jar, j.
same would be the proper rent for each of the 11 months 
following. If so, tlie defendant could have the use of a 
new motor bus for one month by paying Pt̂ s. 226 and he 
oould at the end of the period return the same without 
being under any further liability to the plaintiff. Again^ 
if defendant’s view be upheld, he conk! return the bus 
just one day before the expiry of the firsfc month without 
being liable to pay any amount as rent. Obviously no 
owner of a new motor bus would agree to let the same 
on such terms. Tlse obvious intention of the parties 
should therefore be taken to be that the first instalment 
of rent to be paid was to be Rs. 1,140 and that payable 
for each of the other instalments was to be Rs. 226.
There is nothing wrong in the parties agreeing to differ
ent amounts to be paid as rent for different periods.
The reasonable view to be taken of the agreement is, in 
my opinion, that the defendant paid Rs. 1,140 as the 
first instalment of rent, and agreed to pay 11 further 
subsequent instalments of Rs. 226 each on the 12th of 
every succeeding month, so long as the agreement con
tinued to be in force. But for the fact that the initial 
payment made by the defendant was a comparatively 
large amount, the amount due For each of the subsequent 
instalments would have been much more than Rs. ' 26, 
in other words, in fixing the amount of the subsequent 
instalments, the parties had due regard to the amount 
of initial payment made by the defendant to the plaintiff.
If the- amount to which the plaintiff would be absolutely 
entitled in case of breach of the agreement by the 
defendant was to be only Ss. 226, that is, only a portion
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of the initial payment, then, it stands to reason, as was 
contended before ns, on behalf of the apDellant, that the

R ag h on a 'ih a  ’  ’
amount of the subsequent instalments would have been 

ananta- fixed at a yery much higher figure than Pts. 226. I  am 
a yya r , j , therefore of opinion that the amount of Es. 1,140 in 

question should not be taken as an “  advance of rent ”  
m the ordinary acceptation of the expression, but that 
it was the first instalment of rent agreed to be paid by 
the defendant to the plainti:ff for the use of the bus, and 
that it stands on the same footing as the payments 
made in respect of the instalments from October to 
February, and that the defendant is not entitled to a 
refund of any portion of the same.

If, on the other hand, payment of this amount of 
Rs. 1,140 should not be treated as payment of rent, it 
should in my view be taken as a premium taken by the 
owner— the plaintiff—with a view to grant the lease to 
the defendant. If it should be taken as a premium to 
grant a lease, then the lease having been granted, the 
defendant is not entitled to have any portion of the said 
amount returned to him. The same should be taken to 
have been paid for the plaintiff’s executing and granting 
the lease; and the defendant enjoyed the benefit of the 
same when he got the lease. This view receives support 
from the decision of M u t e  us w a m i A y y a r  and B e s t , 

in Kammaran NamUar v. Ghindan NambiaT{\), The 
plaintiff— the landlord— sued to eject the defendant—  
the tenant— on the ground that the defendant allowed 
the rent to fall into arrears, and that the landlord was 
entitled to recover possession on the footing of forfeiture 
of the lease. It appeared that the defendant had paid the 
plaintiff a  consideration (premium) for the grant of the 
lease. The lower Courts held that the plaintiff was not
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entitled to recover possession before he returned tlie supply
. Oo,, L t d .

conRideration (preraium). The learned Judges of the v.
^  , j  c n  R aghdnathaHigh Court observed, as loiiows ;—  cdetxy,
“ We do not agree with the Judge that if the clause for anaista-

forfeiture of the perpetual lease is eiiforceablej the plaintiff is
only entitled to a decree on refund of the consideration paid by 
the tenant at the time of obtaining the lease. Exliibit A  con
tains' no provision for euch repaynient_, and an obligation to 
refund cannot be inferred from the clause for forfeiture .

. In the case of a lease  ̂ the consideration paid for it is 
exhausted by the grant of the lease, and the tenant’s forfeiture 
of the lease cannot operate to convert the original consideration 
into a debt/’

The High Court held that the plaintiff was entitled 
to recover possession without returning any portion of 
the consideration (premium) paid for the grant of the 
lease. In my view, the principle of that decision would 
apply to the case before me, in case it is taken that the 
initial payment made by the defendant in this case 
should be taken to be in the nature of 'premium for the 
grant of the lease.

Thus, whether the amount in question be treated, as 
I am inclined to take it, as the first instalment of rent 
fixed by the parties to be paid by the defendant for the 
use of the bus (the amount of the subsequent instal
ments being fixed having regard to the amount fixed 
as the (first) initial instalment), or whether the said 
amount be taken as ‘ ^premium ”  paid to the lessor by 
the lessee for the grant of the lease, in either view the 
defendant ‘who broke the contract is not entitled to the 
return of the same. It was suggested that such a 
construction of the contract works to the great advan- 
tĝ ge of the one party (the plaintiff) but works hardship 
on the other (the defendant). The rights of the parties 
have to be worked out according to the terms of the 
contract which they entered into with their eyes open ;
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Auto Supply eacli sfofc iiiicler ilie contract wliat be bars^ained for, and
Co. L t d , “  . .  „

V. there is no question oi rriRia or iDistako. in  tins casej 
'̂chktty. ' it seems to me that no question of hardship ” is before 

the Court for consideration. Furtberj the judgment of 
aytS!"! Lord Macnaghten at page 482 of Melbi/ y. MafJmos(l), 

mentions considerations which would seem to show that 
there is no question of hardship in such a, case at all. 
His Lordship observed:

' ‘'The advantages■ are not all on one side, if the object 
of desire loses its attractions on closer acquaintance— if faults 
are developed or defects discovered— if a coveted treasure is 
becoming a burthen and an encumbiancej it is somethings 
surely  ̂ to know that the transaction may be closed at once 
without further liability and without the payment of any 
forfeit. If these agreements are objectionable on public 
groundaj it is for Parliament to interfere. It is n.ot for the 
Court to put a forced or strained construction on a written 
document or to import a meaning which the parties never 
dreamed of because it may not wholly approve of transactions 
of the gort."̂

The learned advocate for the respondent drew our 
attention to the circumstance that in Helby v. Mathews(l) 
the amount of the iuitial payment was only 10s. M., and 
that the amount of each of the succeeding' instalments 
was also only 103. Qd- But, ia my view  ̂ that does not 
make any real difference. The subject-matter of hire in 
Helby’s case was a pianoforte ; whereas the subject- 
matter of the agreement before us is, as already men
tioned, a new motor-bue; and one can well understand 
the effect of the first few months’ use on the respectiye 
chattel concerued, on which will depend the amount 
of the initial payment of hire. It was also argued 
on behalf of the respondent that in the case of Brooks 
Y. Beirnstein[2) there was a specific provision that the 
hirer was in no case to be entitled to any credit

(1) [1895] A.O., m .  (2) [190&] I  K B ., 98.'



for the amount paid for option or for tlie said rent ® 
or part thereof, except at piirdiase of the said 
furniture under the provisions of the agreement. Ca^r. 
But that circumstance also does not, in my view5 anama-

KtvISHNA
make any difference, for the reasons mentioned b y  A yyab, j . 

me already. In Brook’s case, the hirer paid £1 on 
the signing of the agreement, £14 at the time of the 
delivery of the furniture and £20 before the 29th 
of June 1907, in all making £35. He had also 
paid rent at £ 7  per month for the subsequent months 
but got in arrear and owed £51 for rent unpaid. The 
owners, in exercise of the power given to them by the 
agreement, retook possession of the goods and claimed 
tlie arrears of rent £5  L without giving credit to any 
portion of £35 paid by the liirer. As mentioned by 
B ig h a m , J., But in truth the hirer has enjoyed the use of 
the furniture which was the consideration for the rent* 
and I can see no reason why he should not be liable to 
pay the arrears claimed.”

Our attention has not been drawn to any Indian 
case on the point. For the reasons mentioned by me,
I  am not able to make any distinction between the sum 
of Es. 226 paid on various occasions by the defendant, 
and the sum of Eg, 1,140, the initial payment made by 
him. If the former represent hire or rent, I  think that 
the latter also should be taken to have the same legal 
characteristic. There is no evidence to show that the 
rent for September 192? was fixed as at something less 
than Ks. 1,140 ; I  do not feel justified in fixing the 
proper rent for the first month (September 1927) at 
Rs. 226, nor am I  able to find any evidence or any 
indication to support the argument that the amount of 
Rs, 3,140 should be taken as payment of “  advance of 
rent.”  If, however, the said amouot be taken to repre
sent “  premium (consideration) paid for the grant of
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aoto Supply the lease, then the lease havine' been granted arid the
C o ., L t d . ’  , , °  ^  .

V. defendant having admittedly had possession and enioy-
Baghonatha , °  . , . '

CHETTy. naent ot the bus tor Bome months, the consideration, that 
anakta- is, the premium paid, has become exhausted by the grant 
a? yab!̂ j. o£ the lease, and in that view also the defendant is not 

entitled to the return of the same or any portion 
thereof. The agreement in question is one of hire 
purchase and the parties having dealt with each other 
at arms’ length, and each had what he bargained for, 
no question of hardship arises, in ray view of the case, 
la  a case of this nature, it is with great reluctance that
I  have had to differ from the decision of the learned 
Judge. But, for the reasons given by me above, I 
think that the directiou in the decree that the defendant 
should be given credit for the sum of Rs. 914 is not 
corrects and that the appeal should be allowed with 
costs.

Attorneys for appellant.— Short, Bewes & Co.
B.O.S.


