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APPEAL FROM ORIGINAL CIVIL.

Before Sir Rickard Garth, Knight, Chiof Justice, and Mr. Justice
Cunningham,
RAMEY (Praintirr) PermmioNer v. BROUGHTON (DEFENDANT)
OrrosITE PaRTY.
Limitation Act XV of 1877, ss. 4,°5, and 12, and Sch. 1I, Art. 151—
Appeal—Time requisite for obtaining a copy of the decres.

A plaintiff wishing to appeal from a decision passed against him on the
Original Side of the High Court, dated 16th August 1883, presented for
filing his memorandum of appeal tothe Registrar on the 5th September
1883, but by reason of the decree not having been signed on that date,
no copy of the decree was presented therewith. The Registrar refused to
accept the appeal.

On the 6th September the decree ‘was signed, and on the 7th an office
copy thereof was obtained by the defendant’s attorney, who, on the 8th
September, served a copy at the office of the plaintiff's attorney. On the
12th September, the plaintiff applied for an office copy, whick he
obtained on the 13th, and on the 15th tendered such copy and his memoran-
dum of appeal to the Registrar. The Registrar refused to accept the appeal,
unless under an order of Court, it being in his opinion out of time. )

. On the 6th December 1883 a Judge sitting on the Original Side admitted

the appeal. The appeal subsequently came on for hearing, when the
defendant contended that the appeal was barred, it not having been filed
within twenty days from the date of the decree. The Court held that the
appeal was so barred.

Held, on review, that the plaintiff having allowed five days to expire
after the decree was signed before applying for a copy, and not hdving filed
his appeal, after so obtaining a copy, at the earliest opportunity possible,
such a delay, being entirely unaccounted for, could not be held to be * time
requisite for obtaining a copy of the decree,” and that, therefore, the appeal
was out of time.

In 1882 the plaintiff brought a suit -against the Administrator-
Greneral (the administrator of the estate .of one Louis Ramey,
deceased) to have it declared that he was the son and legal per-
sonal representative of the said Louis Ramey, and for the
construction of a document alleged to be the last will and testa-
ment of the deceased, and for possession of the estate of the
deeased and for an account.

# Review of judgment of Garrr, C.J., and CunyiNgHAN, J., in Origina}
Appeal No, 33 of 1884, dated 22nd February 1884,
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The suit came on for hearing' before Mr. Justice Norris, and 1884
was dismissed on the 16th Angust 1888, T Rammy
No appesl having boen filed agninst the decroe within the twenty ppopamron
days allowed for such appeal, the property, the subjeet of the suit, was
advertised forsale, and the sale fixed for the L6th September 1883.

© It appeared, however, that on the 6th September 1883 (tho
last day on which such appeal could have been filed) the plaintiff’s
attorney presented the memorandum of appeal to the Registrar,
but the Registrar refused to file the same inasmuch as no office
copy of the decree was filed therewith. Ou the same day the
plaintif’s attorney made enguiries at the office of the Registrar
as to the original decree in the suit, aud was informed that the
decree was not then prepared.

On the 6th September tha desree was signed, and ou the 7th
September a copy of the said decree was obtained by the defen-
dant’s attorney, who on the 8th September served a copy at the
office of the plainliff’s attorney, but the latter did not fer some reason
become informed of the fact, and was not aware that the office
‘copy was ready up to the 12tli September, when he immediately
applied for an office copy. Ou the 13th September such office
copy was obtained, and on the 15th September the grounds of
appeal, with such office copy, were tendered for filing, but werd
rejected as heing out of time, the Registrar refusing. to nceept
them after time without an order of Court being obtained
granting permission therefor,

Ou the 6th December 1883 an application was made before
Mr. Justice Pigot for the admission of the appeal, and on the
above ficts being stated to the -Court, the appeal was admitted,
and on tho same date the appeal wns duly filed, and notice thereof
was served on the defendant’s attorney,

On the 18th- December. 1883 the defendants obtained o rule
calling upon the plnmtlﬁ' to show cause .why the memorpndam
of appenl showld not be taken off the file, . but' on the Tth
December the rale wis discharged on the ground thatthe- Appeal
Court (béfors whioh the nppeal would be heard) was then sitting ;
the- order. of.' discharge being mada . without pfe;udlce to any
applioation which ‘might be.'made to. the Appella,te Bench fo take
the memorandum of gppeal.off. the file;
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No such application was made to the Appellate Court, but on
the appeal coming on for hearing the objection was taken that
the appeal was barred by limitation, and the Chief Justice, and
Mpr. Justice Cunningham, before whom the case was heard, decid-
ed that the appeal was barred.

The plaintiffs subsequently on the 20th Feburary 1884 obtain-
ed a review of such judgment; at the hearing of the rule, Mr.
Plillips (with him Mr. Amir 4li) appeared for the plaintiff,

Mr. Phillips.—We were taken by surprise when the appeal
was called on.

In the first place the Court had intimated that no long case
would be taken, and consequently counsel had abstained from
preparing themselves and had made other engagements, and
were, when the appeal was called on, actually addressing other
Benches of the Court.

Iu the second place the plaintiff had no notice that the point of
limitation would be raised, and therefore was not prepared to
deal with it.

That point ought not to have been taken without previous
notice. 1t lies upon the other side to show why the admission
of the appeal by Mr. Justice Pigot was wrong, and that must
be made out upon some materials, consequently we ought to
have had notice that it was intended to raise the point.

The appeal was, we submit, in time, and the memorandum
ought not to have b een refused by the Registrar, and was rightly
admitted by the Judge.

The Act excludes from the time allowed for an appeal ¢ the
time requisite for obtaining a copy of the decree appealed against.”
This necessarily implies that the time requisite for the decree
to come into existence should be excluded, since no copy can
be obtained until the decree comes into existence in a form in
which it can be copied. Moreover, any other coustruction
would involve absurdity. Suppose a decreee is drawn up
twenty-five days after the judgment, ie., tweuty-five days after
the time has begun to run, the appellant would be barred before
the decree exists in a form in which it can be copied. The exclu-
sion of the * time necessary to obtain a copy of the deeree,”
if that expression is treated as meaning only the time requisite,
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after the decree has come into existence, for obtaining a ecopy, would
be of no use to the appellant, since he is alrendy barred. It
would be uscless to say you can cxclude the two or three days
necessary to obtain a eopy.

.[Garra, C.J.—If the appellant bad applied for a copy while
the twenty days were running he would not be barred.]

But the Act does not make any such provision, and such an
application could not make a longer time “requisite for obtaining
a copy,’ it would shorten the time, and why should the appellant
be required to ask for a copy of that which does not exist? Is
not that a mere useless form ?

Until a.deoree is drawn up the Liegislature does not expect the
parties to make up their minds whether they will appeal. But,
if the construction suggested is .adopted, parties cannot have
their- memorandum ofappeal ready by the end of the twenty days,
and must file it in order to comply with the Act, although the
appeal will not be received by the Registrar, inasmuch ns the appel-
lant cannot annex thereto a copy of the decree, That happened in
this cnse. We prosented our memorandum of appenl within the
twenty days, but without a copy of the desres, because it was not
then draw up.

Besides, the judgment may be ambiguons-and the minutes of
decree may have to be spoken to, and why should .an appeal. be
prepared, which may be unnecessary, if the ambiguity is removed ?
Or the decree may be probubly wrong, and the party in -whose
favour it is may not care to draw it up.

Isubmit that the Legislature intended the petiod to be a.
rensonable period. -after the deores is fnally settled and drawn up
to enable parties to judge whather they will appeal,- and did not
iutend the period to-be shortened by such accidents as the earlier
orlater drawing up of the decreo, accideunts  depending :upon the
press.of work in the Court offices. .Still less' 'did it intend that
the party in whose favour the deoree nsses should be xbié, by
delaying the deawing up-of the decree; to deprive. his.antagomist of
part or the . whole of the time allowed ‘him for .donsideration
whether he should. appeal. Why -should the Legrslature, which
intends to-prolect parties against hnenssing appeals; protect a party
who has nat thought: fit to have s deores in his faveur drawm up ?-
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The Advocate-General (Mr. Paul) for the defendant.

The judgment of the Court was delivered by

Garre, CJ. (CosniNguad, J., concurringy.—This was an
application made by Mr. Phillips on behalf of the plaintiff (the
appellant), for a review of our judgment on an appeal from the
Original Side.

The appeal came on for hearing on the 22nd of February last ;
and an objection was taken by the respondent that the appeal
was barred by limitation. We thought that the objection was
well founded, and dismissed the appeal.

Mr. Phillips then applied for a review npon the grounds: 1st,
that the appellant’s counsel were taken by surprise, and
were not prepared to argue the point of limitation ; and,
2ndly, that we had made a mistake in supposing that the
appeal was barred, and that the point of limitation had not been
properly understood or argued at the hearing.

We consider that, strictly speaking, Mr. Phillips ought not to
have been allowed to argue the second point at all ; because it was
fully argued at the hearing, and there was no sufficient reason
for our allowing it to be re-argued. But as the question is
undoubtedly an important one, and we were most anxious that no
available argument should be excluded, we have allowed
Mr, Phillips to go fully into both points; and we only now observe
that in strictness he had no right to be heard upou it, in order
that the fact of onr hearing him may not be construed into a
precedent.

Now, for the purpose of understanding the points that have
been raised, it is necessary that the proceedings in appeal, and
the dates when they occurred, should be properly noted.

The judgment of the Court below was given aguniust the plain.
tiff on the 16th of Aungust 1883. On the 5th of September
(which was twenty days after the judgment) the plaintifi’s
attorney applied to the officer of the Court to file his appeal. He
was told that it could not be filed without a copy of the decree
(see s. 541 of the Civil Procedure Code), but as the decree
itself had not been then signed by the Judge, the appellant could
not have obtained a copy even if he had asked for it.

On the 6th, however, the following day, the decree was



VOL. X.] CALOUTTA SERIES.

_signed ; and on the 8ih a notice to that effect was given to the
plaintif’s attorney. On the 12th the plaintiffs attornsy be-
spoke a copy of the decree, aud he obtained it on the mnext days
the 13th.

On the 15th ho applied nagain to file his appeal ; but the officer
refused to admit it, on the ground that it was notin time.

No step was then taken by tho appellant to get the appeal
admitted until the 6th of December, when an application was
made to Mr. Justice Pigot upon affidavit for the admission of Lthe
appenl ; and the appenl was admitted.

On the 13th of December the defendant obtained a-rule, upon
affidavits, onlling upon the plaintiff to show cause why the appeal
shonld not be taken off the file,

On the 7th of Jannary cause was shown against the rule, and it
was discharged upon the ground that the Appeal Court "was
sitting ; but without prejudice to any application to the Appeal
Court to take the appeal off the file.

No applioation was made for that purpose; and on Friday, the

22nd of February, the appeal came on for hearing before this Bench,
This Lhappened to be the last day on which my brother Canninghain
and myself were to sit together, as on the following Monday
I was tosit with Mr. Justioe Wilson, We had, thevefore, given
notica that no long cnse would be taken on the Friday; and
when this appeal was called on about 1 o’closk ¢n Friday,
Mr. Pugk, who was one of the appellant’s counsel, said that, as it
was a long case, and he thought it would not have been-taken, he
was not prepared to argue it,

The Advocate-Greneral, who appeared for the respondent, szud
that, in his opinion, it would be a short case; for that he hada
preliminary objection on the .ground of limitation, which he
thought would dispose of it.

" Under these ciroumstances, we determined to- hear if, Butds
Mr. Pugh said he was not then prepared to argue-the. pomt of
limitation, we postponed the hearing until after the mid-day
adjournment, in order that he might bave time’ to prepare him~
solf,

Upon our return.to the Court at o ‘quarter. to. three, Mr,

Puph was not prosent, nor-was Mr: Phillips 3 but. Mr, Amir 415,
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who was the third counsel in the onse, appeared and objected
that no notice had been given fo the appellant that the respon-
dent was going to rely upon the point of limitation, and that no-
application had beeu made to rescind Mr, Justice Pigot’s order
admitting the appeal.

'Weo explained that the point of limitation arose upon the
appeal itself, quite apart from any order admitling the appeal ;
and that under s. 4 of the Limitation Act we wore notat
liberty to hear the appeal, unless the appollant could eatisfy us
that he had filed it in p roper time ; or that under s. 5 he had
sufficient cause for not presenting it within tho proescribed period,

But we told Mr., Amir Ali that, in order to satisfy us upon
that point, he was at liberty to use.all the affidavits which were
used before Mr. Justice Pigot, either on the Gth or the 13th of
December. Accordingly, upon those affidavits, the peoint of limi.
tation was fully argued by Mr, Amir 4% on the one side, and the
Advocate-Genernl on the other ; and in the resnlt wo -dismissed
‘the appeal upon the ground that it was barred. )

Me. Phillips has now contended on the application for review
that he and his friends were taken by surprise, and onght not
to have been called upon to go into the case. But the question
whether the case should be taken was enlirely a matter for the
discretion of the Court; and as we had renson to believo, from
what was stated by the Advoeate-General, that the case would not
be a long one, we thought it right to eall it on.

The appeal had been in the paper for upwards of six weeks;
there were tLree counsel engaged in it, and, of conrso, they oughi
to have been aware that the point of limitation was not only
open 'to the respondent but that it was ome which* the Cowmd,
whether it wore taken by the respondent or not, was hound: by
law to entertain. .

Upon the proceedi ngs it appeared that the appeal had -po} been
filed. within twenty days from the date of the judgment, so0 thag
primd facie it was barred ; and the fact that it had . been admitted
by order of the Judge did not dispose of tho point of limitation:
Tho officer of the Court is not allowed. to file auy appenls which
appear to be out of time, excopt by order of the Court ;- but the
Court, if any thing like a primd facie enso for the admission is made’
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out by the appellant, is of course quite right to admis it, in' order
that the point of limitation may bo argued at the hearing. Unless
the appeal is admitted, the appellant of course is precluded from
raising the point,

But the order for admission has no greater effect than that,
Wo ave constantly in tho habit, on the Appellate Side, of making
these ovders sz parte ; but it also constantly happens that when
the point is argued at the hearing, we hold the appenlto be
barred. '

The counsel, therefore, for the appellant ought to have been
fully prepared to argue the poin t in this case, Mr. Awmir Ali
had all the nffidavits before him for that purpose ; and it was
not suggested that he had any material faots to add to those
which were disclosed in his affidavits,

We thiuk, therefore, that there is no ground for M1 Phillips’
first contention, that the case ought not to have been heard,. or
that he and his {riends were taken by surprise.

But then, secondly, Mr. Phillips contended that the appeal
was not barred ; and the point of limitation was not properly
argued or understood at the hearing.

It was in this respect we considered that Ml. Plillips had ne
right to address us. We have always held in this Court that a
veview is not admissible merely for the purpose of having a’ point
srgued again upon the same materials by some other eounsel.
If that were permitted there would be no. finality in any judg-
ment. But we permitted it, as we have alresdy said,on ' this
occagion, from an anxiety, that upon a point of so much impors
tance and of such general application no argument should be
excluded. -

Mr, Phillips contended, 4s I understood him, that wliere the
decree, as in this case, was not drawn up and signed until after
twenty days had expired from the delivery: of the judgment, ‘the
tweuty days-ought to count from the time when the ‘decree was
made. * But this is directly contrary to..the.express Ianguage
of the law.

By the.151st article of the schedule to the Limitation  Act the
twenty. days are to bs reckoned from ths date of the decrée ; and by
the 20th section:of.the Civil Procedate.Code. the decres is fo -bear
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date the day on which the judgment is pronounced, so that the appeal
must clearly be filed within twenty days fromthe day on which
the judgment is pronounced.

But then it was said (and this is really the only arguable point)
that, although the appeal was not brought to the office to be filed
until ten days after the proper time, tbe additional ten days were
requisite for enabling the appellant to get a copy of the decree.

If this had been so, the appellant would no doubt bave brought
himself within s. 12 ; but the facts were against him.,

The appeal, as we have seen, was first brought to the office
on the 5th of September, and on the 20th day after the judg-
ment was pronounced. It could not be received then, because
the appellant had no copy of the decree; and no copy of the
decree could thep be had, becanse the decree itself was not
signed.

I quite agree, therefore, that upon the facts disclosed on the
affidavits, the appellant was entitled to as many additional days
after the 5th of September as were requisite to enable him to
get a copy of the decree.

But the decree was signed on the 6th of September, and it is
sworn—and I see no reason to doubt the fact—that a copy of
the decree was sent to the appellant’s attorney on the Sth;
whether he received that notice or not, the decree was ready,
and it was his business to go to the office and get the copy.” It
clearly was not the duty of the office or of the respondent to
give him any notice. He was bound himself to ascertain at
the office when the decree was ready, and to bespeak a
copy.

Instead of doing this, he allowed five days to expire before lie
applied for a copy. He applied for it on the 12th, and obtained
it on the 13th; and even then he did not apply to file his appeal
until the 15th.

There are then at least five or six days unaccounted for, which
were clearly not requisite for obtaining a copy of the decree.
He might easily, if he had used due diligence, have filed his
appeal on the 9th or 10th; and he does not apply to file it till
the 15th.
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We held here not long ago on the Appellate Side of the Court,
after consulting some of the other Judges, that where - an appel-
Innt was too late by a single day—and for that day’s delay there
was no sufficient exeuse—the appeal was barred. Section 4 of
the Limitation Act leaves us no discretion in this respect; and
unless the appellant can satisfy the Court” that ke fad sufficient

eause for not presenting the appea.l i proper time, we have no
right to hear it.

I quite think that, whore an appellant has any real difficulty

in obtaining & copy of the decree, and uses due diligence to
obtain it, every reasonable allowance should be made in his
favor; and I confess T think there are sirong reasous in favor
of altering the law of limitation, so as to make the twenty days
allowed for an appeal count from the signiug of the decree, and
not from the dny when the judgment is pronounced.

As the law now stands, all we oan do is to be liberal in allow-
ing the appellant (under 8. 12) a requisite time for obtaining a
copy of the deoree; and this I should in all cases be qaite
prepared to do.

Bat here, there is no pretence for saying that the delay which
ocourred in obtaining a copy of the ‘dedree was not due to the
plaintiff himself. In addition o tho information which the
affidavits disclose, and which shows that the appellant might
have obtained a copy of the decree five o six days earlier, if he had.
only used due diligence, we Liave obtained from the office the
following facts, w hich make it clear the delay in gatting the
decree itself settled aud signed was also due to the appellant.

. The draft decrce was prepared in the office on the 18th of
Auunab. It was sent to both parties for approval on the 21st.
The defendant approved it on the 28th, but the plaintiff. has

never returned it ({either approved or otherwise) up to the pre-
sent time.

In consequence of the plaintiff’s not retwming- it, the usual
notice was issued to him to come and ‘gebtle it on the -28th of
August. He did not appear in- pursuance of that notice; and
oonsequenl;ly it was. gettled and passedin his ‘absence ou the B0th
of August It was given out to be engrossed on the 8lst, It
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was ongrossed and examined on the 4th of Soptember 5 aud it
was signed by the Judge on the 6th of September,

But for the plaintifl’s own delay, therefore, the docree wonld
lave heen propared and sigued much earlier, and o copy might
have heen obtained by him in awple time to file his appeal
within the twenty days. ,

Buat apart from those reasons, which in my opinion are con.
clusive, there is also another point which I consider fatal to the
plaintif’s case. |

If an appeal is not preferred in duo timo, the oflicer of the
Courtyas I have already said, has no right to receive it without
au order from n Judge, and the appellant must come ns enrly ag
ho cun to the Court to mulke his application. This has always
beon the rule on the Appellate Side of the Court; and I do uot
see why it should not also be the rulein appenls from tl'm_:
Original Side. The provisions of the Limitation Act apply
equally to both sides of tho Court,

The 15th of September last was immediately before the vaga-
tion, But-there was not the loast roason why the appelimit.
should not have appliod to the Vacation Judge; and at any, rute
he should have applied immodiutely npon the Court re-opening
in November.

Instend of this he waits for nearly three months, and does net
make his application till the Gth of Docomber; and ho gives no
excuse for this delay, except that his counsol, Mr. Phillips, was
not at Caleuttn, which, of eourse, is no oxcuso at all,

The facts of the cnse appear to me to disclose very seripns
negligence on the part of tho plaintif’s attorney; aund if there
was any good ground for the appeal on the merits, the attorney
would certainly seem ausworable to the plaintiff ‘for the conse-
quences of that negligenece,

I am clearly of opinion that the appellant is barred ; ‘atid thal
there is no ground whatever for a review.

Application dismissed,

Attorney for plaintiff: Baboo N. L. Bose.

Attorney for the dofondant : Mossrs, Sanderson & Co



