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APPELLATE CIVIL.

Before Sir Alurray Gotdts Trotter, Kt., Chief Justice awl 
Mr. Justice Anantakrishna Ayyar.

THE MUNICIPAL COUNCIL, OUDDAPAH ^_  . . Febrnary 12,
(D efend  A NT) j A ppellaist, --------------------

V.

t h e  m a d r a s  a n d  s o u t h e r n  M AHRATTA
RAILW AY COMPANY, LIMITED 

(P laintiff )̂  B espoudeut.*

The Madras .District Municipalities Act {V  of 1920)^ sec. 81—  
Projierty tax— I f  railway administration liable to, in absence 
of notification under sec. 135, Indian Railways Act {IX  o f  
1890)— Notification em^powering local authority functioning 
under Madras Act IV  of 1884- to levy tames in respect o f  
“  Houses, land and water ” — I f  will entitle to imposition 
of property tax, ”  under Madras Act V of 1920.

A  TLotifioation. of the GoyeTiiment of India issued under 
section 136 of tlie Indian Railways Act, empowering a local 
authority, functioning under the Madras District Municipalities 
Act (lY  of 1884), to leyj taxes in respect of “  Houses, land and 
water,”  will not entitle that local authority, functioning under 
the Madras District Municipalities Act (Y  of 1920), which 
repealed the earhei enactment, to impose ‘'"Property tax 
imder Bection. 81 of the later enactment, as the taxes in respect 
of which the notification was isisiued are substantially different 
from the property tax mentioned in Act Y  of 1920.

Appeal against the decree and judgment of Mr. Justice 
Srinivasa Ayyangar passed in the exercise of the Extra- 
ordinary Original Oivil Jurisdiction of the High-Court 
in O.S. No. 123 of 1925.

The facts necessary for this report appear in the 
Judgment.

* Original Side Appeal JSTo. SB of 1927,
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MuracifAL The relerant portion of section 135 of tte  Indian
CODNOIL, ^
Ouddapah Railways Act (IX of 1890) is as follows :—
M. & S.M. Notwithstanding anything to the contrary in any enactment
. Go t  TT). agreement or award based on any enactment the

following rules shall regulate the levy of taxes in respect of 
railways and from railway administrations in aid of the funds of 
local authorities, namely :—

(1 ) A railway administration shall not be liable to pay any 
tax in aid of the fluids of any local authority unless the Governor" 
General in Oomicil has_, by notification in the Official Gazette, 
declared the railway administration to be liable to pay the tax.

# # • *
C. Sambasiva Bao for appellant.— The notification of the 

24th November 1911 authorizes the defendant-municipality to 
levy on the railway administration Houses, land, and water- 
taxes,”  Under section 81 of the Madras District Municipalities 
Act “  property tax is leviable in respect of land, which is one 
of the items mentioned in the notification of 1911. The tax 
in question was therefore clearly authorized. Even if it is 
■argued that the notification of 1911 did not authorize the levy,
I  can rely on the prior notification of the Government of India 
issued in Novemlber 1907 under which every railway administra- 
tion was made liable to pay any legal imposition of tax in 
respect of land within any local area. The terms of that 
notification are very wide.

M. N. Aingar for respondents.— Under section 185 of the 
Eailways Act no tax can be levied by a local authority in aid of 
their funds unless authorized by a notification of the Govern­
ment of India. In this case there is no notification authorizing 
the levy of property-tax.'" Property-tax cannot be said 
to be identical with or covered by “  houses, land and water- 
taxes,’ ’ The incidence as well as the scale of levy vary. The 
appellant is not entitled to rely on the notification of 1907 
because the notification of 1911 in terms supersedes all earlier 
notifications.

JUDGMENT.

te(St2 ! o.j. Ooutts Teottbe, O.J.— Under section 135 of the 
Indian Railways Act, IX  of 1890, it is laid down that a 
Railway administration stall not be liable to pay any tax 
in aid of the funds of any local authority nuleas the



Governor-General in Council lias, by notification in the mxjnicipai, 
OfE-cial Gazette, de.clared tlie Railway administration to o? ddapah 
be liable to pay the tax. This tax is sought to be m.&"s. m. 
imposed b j  virtue of Act V  of 1920, the District 
Municipalities Act, whereby Municipal Councils are 
entitled to levy property tax under section 81. In fact O J- 
no notification has been issued by the Government of 
India since Madras Act V  of 1920 came into force and 
the Municipal Council can only rely upon a notification 
of the 24th l^ovember 1911 which was issued under 
the previous Act. It is said that the new section of the 
A ct of 1920 amounts to no more than a compressing 
into one category of what under the old Act had fallen 
under three. To my mind that argument is unsound.
Taxing statutes are to be construed strictly and the 
argument appears to me to violate all recognized princi­
ples of statutory constraction. That is enough to
dispose of this case. That is the conclusion that the 
learned Judge came to, and we think that his judgment 
should be confirmed, and the appeal dismissed with 
costs.

But it is obvious that a wider question is in the 
offing, and though it is not necessary for the decision of 
this case, I  think I  ought to indicate it, in the hope that 
a consideration of it may avoid future difficulties. In 
the notification of 1911, the taxes which the Railway 
administration was declared liable to pay were defined 
generally as house, land and water tax, in the schedule 
to that notification, I entei'tain very great doubts as to 
whether a notification in such terms is intra vires of the 
statute. What an assessee wishes to know is, not so 
much what is the nature of the tax and to what subject- 
matter it applies, as his liability to pay under the section 
of the District Municipahties Act in force at the time, in 
other words, he is not greatly interested whether he is
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Municipal
OOUNCII,,
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V.

M, & S. M, 
E. Co., L tb.

OoUTTS
T b o t t e k ,

C.J.

Ana NT A-
KRISHNA
Aktae, J,

paying a tax on land or in respect of the supply of water, 
but lie is vitally interested to know  how much he is 
called upon to pay, and that depends upon the particular 
section applicable of the District Municipalities i c t .  I 
am strongly inclined to think that the notification 
required should not be in mere general teiyns specifj/ing 
the nature of the tax which leaves the Municipality free 
to impose a tax of any amount they choose, provided it 
fails into the class specified by the notification. How­
ever, this case can be decided on the narrower ground 
I have indicated in the first part of this pidgioent, and it 
is not necessary to base it on the wider one that the 
mere notification of categories of taxation sanctioned 
without specific reference to the section of the District 
Municipalities Act which purports to impose such a tax is 
ultra vires of the (Government of India. But I think it 
is a point which the Grovernment of India should care­
fully consider, and, if necessary, rectify in future 
notifications,

A n a n t a k e i s h n a  A i t a e , j . — The Municipal Council, 
Ouddapah, is the appellant in this appeal. The Munici­
pal Council assessed the Madras and Southern Mahratta 
Railway Company to property tax in respect of certain 
vacant sites belonging to the Railway Company. After 
paying the amount of the tax under protest, the 
company filed Original Suit No. 615 of 1924 on the file 
of the District Munsif’s Court, Ouddapah, for a deela- 
x-ation that the assessment was illegal and for refund of 
the amount of the tax with interest. The suit was 
transferred, and withdrawn, to the file of the High 
Court, and the learned Judge who tried the suit on the 
Original Side of this Court granted the reliefs prayed for 
by the plaintiff company.

The ground on which the learned Judge held in 
favour of the plaintiff is that no proper notification has



Avyae, J.

been issued by the Governujent of India under the MuNicit-At. OoPKCtli,
Railways Act, making the Kailway Company liable to Cuddapah 
pay the property tax claimed by the Municipal Council, m. & s. m. 
To appreciate the dispute between the parties, it is ’ —^
necessary to state that under section 135 of the Indian emshna*
Railways Act (IX  of 1890), etc. [his Lordship here 
quoted the relevant portion of the section].

It is common ground that on 29th of November 
1907 a notification was issued by the Government of 
India under section 185 of the Indian Railways Act, But 
on the 24th of November 1911s Notification Number 230 
was issued by the Government of India, Railway Depart­
ment, in these terms :—

In pursuance of section 135 of -the Indian Railways Actj 
1890 (IX  of 1890) and in supersession of all pxeyioua notifi­
cations on the subject^ the Governor-General in Council is 
pleased to declare that the administration of the Madras and 
Southern Mahratta Railway shall be liable to pay in aid of 
the funds of the local authorities set out in the schedules hereto 
annexed^ the taxes specified against each in the second column 
thereof.

/Schedule.
Local aathoritiea. Taxes.

Cuddapah ... ... House  ̂ land and water taxes.

(Signed) VOLKERS,
Secretary^ Railway Board

On the date of the above notification, Madras 
District Municipalities Act (IV  of IS84) was in force in 
this Presidency. Under that Act, the Municipal Council 
had authority to levy tax on buildings or lands or both, 
under section 53, and also levy water-tax under 
section 75. Act IV  of 1884 has since been repealed by 
Madras Act V  of 1920. Under Act V of 1920, Munici­
pal Councils have got authority to levy property tax 
under section 81. That section enacts that property
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Municipal tax which sliall be levied at a consolidated rate on all 
Otodapah buildings and lands, shall comprise a tax for general 
M, /s .  M. purposes and. may also c o m p r i s e -
E. Co., Ltd. ,  ̂ , ,

—  (a) Water and drainage tax.
Ananta- ,. _ . , ,. ,
KRISHNA (6) LigMing tax,

(c) A railway tax.
No notification has been issued by the Government 

of Ind.ia after Madras Act V of 1920 came into force. 
The question for consideration is whether the Municipal 
Council, Onddapah, is entitled to levy “  property tax ” 
in respect of vacant sites of the Railway Company by 
virtue of the notification issued by the Government of 
India in 1911 quoted above. The learned trial Judge 
has answered the question in the negative, and in my 
opinion, he is right.

It was argued by the learned Counsel who appeared 
for the Municipal Council that the notification of 1911 
should be taken to authorize the Municipal Council to 
levy what is mentioned as property tax in section 81 of 
the District Municipalities Act of 1920 in respect of 
lands. He argued that the property tax mentioned in 
section 81 was to be levied on all buildings and lands 
within municipal limits and that the same shall comprise 
a tax for general purposes and may also comprise a 
water and drainage tax, and that as under the notifi­
cation the levy of house, land and water taxes was 
authorized, property tax also should be taken to have 
been authorized in so far as tax on lands is concerned. 
I am unable to agree with that contention. Section 135 
of the Indian Railways Act makes it clear that a 
railway administration is not liable to pay any tax in 
aid of the funds of any local authority, unless the 
Governor-General in Council has by notification in the 
official gazette declared the railway administration to
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be liatle to pay the tax. When therefore a Municipal Kdkioiml
. . . . .  C o u n c il ,

Council seeks to make a railway administration liable Oubdapah 
for any tax, it sliould be able to produce a notification m. & s. m. 
by the Government of India declaring the railway ' —1.
administration to be liable to pay that tax. What is keishna
now sought to be levied, is “  property tax.”  The 
Municipal Council should produce a notification by the 
Government of India declaring the railway adminis­
tration to be liable to pay the property tax.”  It is 
not enough if the Council is able to produce a notification 
declaring the railway administration liable to pay 

house, land and water taxes.*’ The two are substan­
tially different. Under section 63 of the Municipal A ct 
of 1884, there was a limit to the rate at which taxes on 
buildings and lands could be levied, namely, 8 J per cent 
on the annual value of the buildings or lands or both.
Under Act V  of 1920 there is no such limit, and. what is 
called the “  property tax ” in section 81 comprises many 
things which could not be held to come under “  house, 
land and water taxes.” Taxing enactments should be 
strictly construed and the right to tax should be clearly 
established. Conditions precedent to the imposition of 
any tax should be strictly complied with. In the 
absence of any notification by the Government of India 
declaring the railway administration to be liable to pay 
“  property tax ” , I  think the learned Judge was right in 
his view that the Municipal Council had no right to levy 
tax in respect of vacant sites owned by the Bailway 
Company in question. The policy of the Legislature 
would seem to be to reserve to the Governor-General in 
Council the right to decide what taxes railway adminis­
trations are to be made liable for and to what extent.
The Governor-General in Council had no occasion to 
consid.er whether the railway administration in question 
should pay “  the property tax ”  mentioned in section 81
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MoKicipji of Act Y of 1920. The taxes in respect of 'wHcii the
COUNOIL, .
CuBDAPAH notification was issued in 1911 are in my opinion 
M. & s. M. Bu’bsta.ntiallj different from the “ property tax ” 

mentioned in section 81 of Act V  of 1920. The rates 
tmsmu are different and the incidence also different. Therefore 
ayiab, j. notification of 1911 would not, in my opinion, be of 

any avail to the Manicipal Council.
It was further argued by the learned Counsel for the 

appellant that there was a prior notification by the 
Government of India on 29fch November 1907 under 
which the Governor-General in Council was pleased 
to declare that every railway administration in British 
India shall hereafter be liable to pay in respect of 
property within any local area, every tax which may 
lawfully be imposed by any local authority in aid of its 
funds, under any law for the time being in force.”  He 
argued that the words of that notification were wide 
enough to include any tax which may be imposed by a 
Municipal Council under any Act. But I think it is 
enough to say in answer to this contention that the 
notification of 1907 ceased to exist when the notification of 
1911 was issued. For the notification of 1911 specifically 
says that the same was issued in supersession ”  of all 
previous notifications on the subject. Its wording is : 
“  in pursuance of section 135 of the Indian Railways 
Act IX  of 1890 and in supersession of all previous 
notifications on the subject, the Governor-General in 
Council is pleased to declare, etc,” Thus it is clear 
that the notification of 1907 ceased to be in force after 
1911 and that the same could not be invoked by the 
Municipal Council for the levy of any tax in 1924. I  
do not therefore consider it necessary to examine 
whether the notification of 1907 is open to any other 
legal objection,
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The argument of the learned Counsel for the 
appellant regarding the notification of 1907 therefore ctodapah 
fails. M.

E. Co., L t d ,

i ’or the above reasons, I think the appeal fails and 
is dismissed with costs.

King ^ Partridge— Attorneys for respondent.
B.C.S.

A nanta-
KBISHNA
A y y a b , J,

APPELLATE CIVIL.

Before Mr. Justice Odgers and Mr, Jtistice Wallace,

VBN’K  A T A SOM AHA J U a n d  3 othbss (P i a i n t m s ), 
A ppellants,

1929, 
Jat>tia.ry 25,

V.

VARAHALARAJU a n d  21 others (D efendan ts) ,  
R espondents."̂  *

Art. 47, Tj%mita,tion Act {IX. o f 1908)— Sec. 145, Oriminal 
Procedure Code (V  o f  1898)—Adverse order, under section, 
on Mmmger of joint Hindu fam ily— Effect of, on the other 
members.

An adverse order passed with jurisdiction in proceedings 
under section 145, Oriminal Procedure Code (V  of 1898) 
against a father of a joint Hindu family in Me capacity as the 
representative of the family, binds the other members of the 
family (viz., his sons), though they were not eo nomine parties to 
the proceedings. Hence a suit by the sons for possession of the 
properties concerned, brought more than three years after the 
adverse order, is barred under article 47 of the Indian Limita­
tion Act (IX  of 1908).

Appeal against the decree of the District Court of 
G-odavari at Rajahmundrj in A.S. Ko. 63 of 1922

* Second Appeal Ifo, 297 of 192g.


