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local Act. This does not, as appears to linve been held by tlie 
Judioial Commissioner, neoessarily or by implication, load to ihe 
conclusion that the Legislature never intended any case com
mitted to the Courtof Rangoon should not be tried in another 
Sessions division.

Strictly speaking1, therefore, the answer we should give to tho 
reference by tho special Court should be that the local Govern
ment has no power under s. 178 of tho Criminal Procedure 
Code to- transfer for tvial to the Court of the Commissioner a 
criminal case duly committed for trial by the Court of the 
Recorder of Rangoon, but that the local Government lias the 
power to transfer a case from the district of Rangoon to the 
Sessions division of Pegu.

Attorney for both parties: ; The Government Solicitor, Mr. 
R. S, Upton. ________

APPELLATE CIVIL.
Before Sir Richard Garth, Knight, Chief Justice, and M r. Justice Beverley.

KASHI NATH CHU KERB ATI (P la in ™ ? ) «. BEINDABUN  
CHUKBRDATI (D efendant.)*

Evidence of oral ayrcmnent— Fraud—A ct I  of 1872, s. 92, proviso 1—CW> 
tract— Unlawful consideration—A ct I K  of 1872, s. 23.

Plaintiff sued to recover reut undor a kalttlia t. Tlio defendant admitted 
execution o f tho kabuliat, but asserted that lie executed it in order to enable 
tha plaintiff to sell the land at a high price, tha plaintiff agreeing to make over 
to him Rs, 282 out of tho purohusQ money, and to obtain for him from tlie pur
chaser a maurasi pottah o f the land $ it never having boon intended that any 
rent should be payable under the Jeaiuliat.

Held, that evideneo o f  the oral agreement was admissible for the purpose 
of proving the fraudulent character of the transaction between the parties.

This was a suit to recover rent from the defendant under a regis
tered kabuliat.

The defendant denied that the plaintiff was the owner of tho 
land, but admitted the kabuliat, contending that there was an oral 
agreement between himself and the plaintiff that up reut should, 
he paid or received, and stated that the kabuliat was exec a ted in order

* Appeal from Appellate Decree No. 2400 of 1882, against the decree of 
Baboo Uma Chavan Kastogiri, First Subordinate Judge of Tipperah, dated 28lh 
of September 1882, reversing the decree o f Baboo Behind Lai Mooter ji, Acting 
liuMiffi of Ratnmgram, dated the ,11th o£ November 188L

1884

Queen
Entpiusss

v.
T ha,

Mouwct.

1884 
April 24,



650 THE INDIAN LAW REPORTS. [VOL. X.

1884 to enable the plaintiff to sell the land (which was in  the possession  
K a s h i  N a t h  o f the defendaut) to some third person, the plaintiff g iv in g  the 

defendant out o f  the purchase m oney so to be obtained R s. 282; and 
Bc™ukeb-N obtaining for him  from the purchaser a m ourasi pottah of the 

b a t i ,  homestead lands.
The Munsiff, disbelieving' the defendant’s w itnesses, decreed the 

su it in  favor of the plaintiff.
The defendant appealed to th e  Subordinate Ju dge, w ho held  

that evidence o f  the oral agreem ent was adm issible under, the 2nd 
and 3rd provisoes to s. 92 o f the Evidence A c t ; and believing tlie 
evidence o f the defendant’s w itnesses as to the fictitiou s character 
o f the kabuliat, dism issed the plaintiff’s su it.

The plaintiff appealed to the H igh  Court.
M oulvi 8.erajul I s la m  for the appellant contended that evidence 

o f the oral agreem ent was inadm issible, and that the defendant 
h aving  admitted the kabuliat, the su it ought to have been decided  
in  plaintiff’s favor.

Baboo Gopinath Mookerji for the respondent.
Judgm ent o f the H igh  Court was delivered by
G a r th , C .J. ( B e v e r le y ,  J ., concurring).— W e think that the 

Subordinate Ju d ge is substantially right in  the conclusion at which  
he has arrived.

The su it was brought by the p laintiff for the rent o f certain 
land upon a k a b u lia t  g iven  by the defendant, w hich fixed the  
rate of rent for two years at R s. 1 6 ;  and which k a b u lia t is 
adm itted to have been g iven  by the defendant to the plaintiff.

The defendant’s answer, as alleged in his w ritten  statem ent, 
was this, that the plaintiff was not the owner o f the land iit  all, 
and had nothing to do with it ; and that the real owner was the 
defendant him self, who, as well as his father before him , had been 
in  possession o f it  for m any years ; but that he, the defendant, 
had, in  collusion with the plaintiff, g iven  this Icabuliat to the  
plaintiff in order that the plaintiff m ight sell it to som e third person 
for a h igh  price, paying the defendant R s. 282 out o f the price, 
and obtaining also for him from the purchaser a mourasi pottah  
for the hom estead land.

The M unsiff did not believe this story o f the defendant, but 
the Subordinate Ju d ge found that it  was true. There was som e
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contradictory evidence, but be found as a fact that tlie Icabuliat 1884 
was executed in order to enable tlie plaiutiff to sell tbe land, kashi Nath 
which really belonged to, aud waa iu the possession of, the defen- Ohukisbbati 
dant, for a large price, aud to give the defendant out of the pur- B b ih d a b t tn  

olmse money Rs. 283 besides securing him the homestead under 
a mourasi pottah. In other words, lie found that this agreement 
was not a bond fide lease, but a fraudulent and collusive transac
tion entered between the parties, for the purposo of enabling the 
plaintiff to cheat some third person ; and l̂mt there never was 
any intention that rent should be paid by the defendant.

The word u fraudulent,” ifc is true, is not used by the Subor
dinate Judge, Ho merely deals with the question, whether 
evidence ought to have been admitted for the purpose of contra
dicting. the plain language of the kabv/liat. But there is no 
doubt, we think, wliat he intends to Gad; and there is no doubfc, 
if the plaintiff’s story is true, that the transaction was a gross 
fraud.

That being so, any evidence given for the purpose of proving 
tlie fraud would be admissible. Section 23 of the contract saysi 
that where the consideration or object of an agreement ia forbid
den by law, or ia fraudulent, tlie consideration or object of it is 
said to be unlawful aud the agreement itself is void, so that 
neither of the parties can enforce ifc against the other.

Then tho section of tlio Evidence Act whioh shows that under 
these circumstances evidence was admissible to prove fraud, is 
s. 9$, which, after stating thatt( no evidence of any oral agree
ment or statement shall be admitted as between the parties 
to any instrument in writing for the purpose of contradicting, 
varying, adding to, or subtracting from its terms,” enacts in the 
first proviso that any fact u may be proved for the purpose of 
invalidating any document on the ground of fraud, intimidation, 
illegality, want of due execution, want of capacity in any con
tracting party," and so on,

It is clear, therefore, that the transaction, which is found by the 
Subordinate Judge to have been entered into, is a fraudulent trans
action, and that evidenoe of the fraud wa  ̂admissible.

The appeal mus t, therefore, be dismissed with costs.
Appeal dismissed.


