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APPELLATE CRIM INAL. 

Before Mr. Justice Waller and 
Mr, Justice AnmitahriBhna Ayyour.

1928, J U J J A Y A H A P U  G A N G A 'R A JU  ( A ogused), A p f s l i .a n t ,
March 12.

-y.

K A N D IB O Y IN I Y B N K I (C o m p la in a n t) ; R e s p o n d e n t *

Co^e of Criminal Procedure (F  of 1898)^ sec. 197— Prosecution 
of public sor'd ant for offence alleged to have been coni7nitted 
vjliile actually engaged or purporiing to he engaged in 
oficial duty— Sanction— I f  a pre-reqiiisite.

Sanction under section 197 of the Code of Ci’iminal Proce
dure is an essential pre-requisite to the prosecution, of a public 
servant in respect of an oflionoe alleged to liaYe been committed 
by liim, while he was actually engaged in or purported to be 
engaged in the discharge of his official duty. The question Is 
not as to the nature of the offence^ such aSj whether the alleged 
offence contained an element necessarily dependent upon the 
oiJender being a public servaiit but whether it was committed 
by a public servant acting or purporting to act as such in the 
discharge of his official duty.

SivaramaJcrishnayyar r. Sesha^pa Naidu, (1928) I.L.R.^ 52 
Mad.j 347j referred to.

C a s e  referred for the orders of the Higli Court, 
under section 438 of tlie Criminal Procedure Code, by 
the Sessions Judge of West Godavari at Ellore in his 
letter Dis. No, 708/21-— 12— 1928, dated 18th December 
1928,

K, N. Gmjpati for Public Prosecutor for the Crown.
B. T. M. Eaghmachan for accused.
Ch. Raghava Eao for complainant.

* Criminal Revision Case No. 34 of 1929.



The JUDGMENT of the Court was delivered by
WaIiLee, J.—'This is a referbiice by the Sessions 

Judge, West Godavari. One Venki preferred a com- Walles, j. 
plaint ag’ainst tlie Village Magistrate of her village, 
charging him with wrongful confinement and bribery.
The Sub"Magistrate took cognizance only of the former 
offence and issued notice to the Yillage Magistrate.
The latter appeared and objected that sanction for the 
prosecution was necessary under section 197 of the 
Criminal Procedure Code. The Sub-iVlagistrate over
ruled the objection and the Village Magistrate took the 
matter up to the Sessions Judgef who, disagreeing with 
the Sub-Magistrate, has made a reference to this Court.

Sub-section (1) of section ly7 of the Criminal
Procedure Code as amended by section 60 of Act
X V III  cf 1928, runs as follow s:—

When any person who is a Judge within the meaning of 
section 19 of the Indian Penal CodBj or when any MagistiatCj 
or when any pnblio i;:ervant who is not removeabie from his 
oflBce save by or with the sanction of a Local Government or 
some higher authority^ is accused of any offence alleged to haye 
been committed by him while acting or purporting to act in the 
discharge of his official duty, no Court shall take cognizance 
of sach offence exce|)t with the previous sanction of the Local 
Government.”

It is framed in very wide terms. It requires that 
Judges, Magistrates and certain public servants shall 
not be prosecuted without the sanction of the competent 
authority for any offences alleged to liave been com
mitted by them while acting or purporting to act in the 
discharge of their official duties. The object obviously 
is to protect responsible public servants against tlie 
institution of possibly vexatious criminal proceedings 
for offences alleged to have been committed by them, 
while they were acting or purporting to act as public 
servants. Tbe policy of the Legislature is, we conceive,
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O-AWQ̂AaAJu lo afford adequate protection to public servaiitsj to 
Vkkki. ensare that they are not prosecuted for anytiiing don©

Wat,MR, J. by tliem in the discharge of their oilicial duties without 
reasonable cause aiid, if sanction is granted, to confer 
on the Local Government, if tliey choose to exercise it, 
Gomplete control of the prosecution. We can see 
nothing in these precautions to which the public at 
large can legitimately take exception, and consider that 
the suh"Section should be construed as widely as it has 
been framed. If the policy of the Legislature has been  
to afPord a reasonable protection to public servants 
againsb vexatious charges arising out of the performance 
by them  of their othcial functions, it has not been 
conspicuously successful. By a series of jvulicial deci
sions that protection has been rehned down to the 
vanishing point. A learned Judge of this Court, 
S eshagiui A y i a Ej J., remarked in Sanharalinga Tevan 
V- Avudai Ammal{\), “  If this argument is pushed to its 
logical conclusion, no public servant or Judge can have 
the safeguard of a sanction, as it is not within the 
powers of such an officer to com m it an olfence. Any 
offence committed by such a person must prm a facie 
be beyond his official rights and duties, I do not think 
that such a result is the necessary consequence of the 
language employed by the Legislature.’ ’ And yet that 
is the effect of some of the decisions, that the commission 
of an offence being no part of a public servant^s duties, 
no sanction is required for his being prosecuted for an 
offence alleged to have been committed by him while 
he was discharging or purporting to discharge those 
duties. The language of section 197, Criminal Proce
dure Code, does not, in our opinion, afford any iuatifica- 
tion for such a construction.
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Numerous decisions have been cited on tlis point. Gas»».r*jd
V.

Most of them turn on the wording of the corresponding VBKiq. 
secfcioDB in the Codes of 1882 and 1898. In thia Walleh, j. 
connexion we endorse the oritioism of Mitra in his 
commentary on the present Criminal Procedure Codej 
see page 521 of the 5th Edition.

“  These casea  ̂ though correctly decided under the old 
CodeSj would be of no authority now as the language of the 
present section materially differs from the language of the 
old law. Under the present section it will not be neces
sary to decide whether the fact of the accused being, a 
Judge or a public servant was a necessary element in 
the offence or wliether the offence was one which could not 
have been equally committed by a private person. These 
nice questions would no longer arise; and if it is found that 
the Judge, Magistrate or public servant has committed the 
act at a time when he was doing (or purporting to do) an official 
dutvj this will be sufficient to attract the provisions of this 
section. In other words^ the Legislature has now given a 
greater protection to the officers concerned than it did under 
the old section/’

A t the same time, we would express a doubt whether 
the Legislature, when it departed, in the Codes of 1S82 
and 1898, from the language of the Code of 1872, 
really intended to diminish the protection afforded to 
public servants by section 466 of that Code. It is not 
permissible for us, in attempting to interpret section 197 
of the present Code, to rely on the statement of objects 
and reasons that led to its modification, but, it is of some 
significance as indicating what view the Legislature 
took of section 466 of the Code of 1872 and with what 
intention section 197 in its present form was framed.
As stated, the intention was to amplify the words with 
the object of rendering the section clear, reverting 
rather to the wording of the Code of 1872. ”  The 
inference appears to be that the Legislature had not 
intended in the Codes of 1882 and 1898 to abandon the
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Gangaeaji; policy of the Code of 1872, but, finding that its intention 
VJ3NKI. had "been misinterpreted by the Courts, decided to go

walieb, J. back to that Code.

The leading Madras case  ̂ Municipal Gommismnem 
for the City o f Madras v. Major B eU {\), was decided 
•with reference to the Code of 18i)S. Major Bell, who 
was a public servant, was prosecated for haying, in Ids 
official capacity, brought timber into the City without 
the statutory licence. The Bench overruled the plea 
that sanction was necessary “  as the offence charged 
was not one which could be committed only by a public 
servant, nor did it involve as one of if,a elements that it 
had been committed by a public eervant.”  In arriving 
at this con elusion, they attached the greatest importance 
to the difference in language between section 466 of the 
Code o£ 1872 and section 197 of the Code of 1898, 
admitting, at the same time, that, if they had had to 
apply section 466 to the facts of the case, they would 
have been obliged to arrive at exactly the opposite 
conclusion. Section 466 reads as follows :—

A  complaint of an offence committed by a pablfc Servant 
in his capacity as such public servant, of which any Judge oi' 
public servant not removable from hia office without the 
sanction of the Government is accused as such Judge or public 
servant; shall not be entertained against such Judge or public 
servant  ̂ except with the sanction or under the direction of the 
Local Government, or of some officer empowered by the Local 
Government, or of some Court or other authority to which such 
Judge or public servant is subordin.atoj and whose power so to 
sanction or direct such prosecution the Local Government 
shall not think fit to limit or reserve. No such Judge or public 
servant shall be prosecuted for any act purporting to be done 
by him in the discharge of his duty^ unless with the sanction of 
Government, . . .
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Its effect wag considered h j  P o n tife x  and F ie ld , JJ., Ganqabaju
in an iinrepnrted case 'wliich is referred to in Nando Lai Venkx,
Basah v . MiUer{l). They decided, on the facts, that the wallbe, j.

second paragraph of the section applied and that sanc
tion was necessary. As regards the first paragraph, 
they thought that it was intended to apply to those 
cases in which the offence charged is an offence which 
can be committed by a public servant only, cases, that is, 
in which the being a public servant is a necessary 
element.”  In other w ords, prosecution for all offences 
alleged to have been committed by public servants 
purporting to act as such required sanction, while  
prosecution for all but a very limited class of offences 
alleged to have been  committed by public servants when 
acting as such did not. With great respect, we think 
that the Legislature when it decided to re-enact the 
provisions of section 466, took  a m ore correct view of 
what th at section w as intended to mean. Where, in  
the present section 197, it used the words while 
purporting to act in the discharge of his official duty,”  
it was, in effect, reproducing the second paragraph of 
the old section. When it used the words “  while acting

. . . in the discharge of his official duty,”  it was
recasting the first paragraph in a clearer and more 
compendious fo rm . A s "  we have stated already, we 
think it probable that the Legislature, though it adopted 
a different phraseology in 1882 and 1898, never intended 
to depart from the policy it had laid down in 1872 , and 
explicitly reverted to it in the present Code, because that 
policy had been nullified by a series of judicial decisions.
We will refer to only one other case, which was decided 
with reference to the present Code. In Simrama- 
hrifihna Ayyar v. Seshappa Naidu{2), Ouegenybn, J.,
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Ganraeajd lieid that tlie offence contemplated by section 197 
venki. 'Mnust oontain an element necessarily dependent

WAuImJ. npon the offender being a public servant.” W e are of
opinion that thafc is too limited a construction of the
section. The ,giiestion ^  as to the nature of the
offence, but whether it was committed by a public 
Rervant acting or purporting to act as such in the 
discharge of his ofl’icial duty. W e hold that, if tyhe 
ofience alleged was committed by the public servant, 
while he was as actually engaged in or purported to be 
engaged iu the discharge of bis oflicial diityj sanction is 
required. Assuming that In re Gulavi M'/ihainviad 
Sharif-ud-daihlalb{\)  ̂ was wrongly decided, as tlio law 
then stood— the decision would certainly be correct—  
in our judgment— as the law now stands.

It only remains to apply this principle to the facts 
of the present case. The complainant’a story is thnt 
the Village Magistrate sent his talayari to fetch her in 
connexion with a case before him, in which she had not 
appeared, told her that for not appearing when 
summons were sent to her, he sentenced her to 
imprisonment in tbe chavadi/’ and. he confined her in 
his chavadi—the place where the persona he sentences 
are by law to be confined. It is clear that— assuming 
all this to be true—he was purporting to act in the 
discharge of his duty as a Tillage Magistrate. Sanction 
for his prosecution was therefore necessary. W e quash 
the proceedings. It will of course, be open to the 
complainant, if and when she obtains sanction from the 
proper authority, to file a fresh complaint.

B.C.S,
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