
APPELLATE CEIMIKAL.

Before Mr. Justice Reilly.

PUBLIC PROSEOUTOE, M AD R AS, P e t it io n e r , 1928,
November

V. 30.

CHOOKALINGA AM B ALAM  a n d  f iv e  o jh e r s  ( A ocused) j 
E b sp o n d e n t s .*

Code of Criminal Procedure (F  of 1898), sec. 626— Trial —
Meaning of— Ap;plication for adjournment under sec. 526 
when judgment about to be ^pronounced— Application dis
missed and judgment pronounced— I f  sec. 526 (8) contra
vened.

A  trial, as tliat word is used in the Criminal Procedure Code, 
is completed, before tlie judgiaent is pronoTinced.

Where an application for an adjournment was made under 
section 526 of the Code Just when the judgment was about to 
be pronou.nced and the application was dismissed and the Court 
pronounced judgment, that the dismissal of the application 
was proper and that the provisions of section 526 (8) were not 
contravened.

P etition under sections 435 and 439 of t ie  Code of 
Criminal Procedure, 1898, praying the High Court to 
revise the judgment of the Court of Session of the 
Ramnad Division in Criminal Appeals Nos. 28 and 31 
of 1928 preferred against the judgment of the Court of 
the Sub divisional Magistrate of Devakottai in Criminal 
Case No. 116 of 1 926.

Public Prosecutor for petitioner.
Vere Mochett for respondents 1 to 5.
G, Namsimhachari for respondent 6.

JUDaMENT.
Tke two appeals to wMcli tbis revision petition 

relates have not been heard npon the merit’s, as the
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* Criminal Eevision Case No. 806 of 1928.
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CUOCKALIWGA
amba,la.m. trial.

Sessions Judge lias ordered a retrial of the case in con
sequence of wliat he regards as illegalities in the original
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On 26tli April 1928 the trying Magistrate refused 
to adjoErn the case when the Yakil for the accused 
intimated his intention of making an application to the 
High Ooiirt for a transfer. The learned Sessions Judge 
is of opinion that the Magistrate in refusing an adjourn- 
ment on that occasion acted in violation of Section 5*26 
(8), Code of Criminal Procedure. The learned Public 
Prosecutor contends that tlie intimation of intention to 
apply for a ti’ansfer was not made in the course of the 
trialj which had been closed before it was made, though 
judgment had not then been proDounced, and therefore 
the Magistrate in refusing to adjourn the case did not 
contravene the proyisions of section 526 (8). It appears 
that before the Sessions Judge the Public Prosecutor 
of Raranad conceded that after refusing to adjourn the 
case the Magistrate heard arguments in the case before 
he pronounced judgment. If that were so, the trial 
would, not have been over before the intimation of 
intention to apply for a transfer was made. In an 
affidavit in support of an application to this court for 
bail (Criminal Mis. Petition No. 288 of 1928) the Vakil 
for the accused asserted that some arguments in the 
case were heard by the Magistrate after he refused the 
adjournment and before he pronounced judgment. But 
the Magistrate himself has stated that he heard no 
arguments in the case after refusing the adjournment. 
His diary shows that, when the judgment was about to 
be pronounced, an application under section 526 was 
made and dismissed and that he then pronounced 
judgment., His order on the application itself shows 
that the application was presented when the judg
ment was about to be pronounced. The Prosecuting



Sub-Inspeotor of Police, who conducted the prosecution, public
■: . , PEOSECUTOa

lias made an affidavit that no arguments were heard v. 
after tlie application for adjournment was made. I am ambai/am. 
informed tliat tlie local Public Prosecutorj ■who made 
the “  conc3ession before the Sessions Judge^ had not 
appeared at any earlier stage of the case and was not 
instructed to make any such concession.”  I must 
accept the Magistrate’s accoant of what happened before 
him, which, as I have mentioned, is supported by the 
record of the case, and find that no argument was heard 
after the a.pplicatiori for adjournment was made bub 
that the case had been closed before that application 
was made. It has been contended for the accused that, 
nevertheless, an application made before judgment was 
actually pronounced, would be made in the course of 
the trial within the meaning of section 526, on the ground 
that the trial includes the pronouncing of judgment.
But sections 866 and 497 of the Code make it clear that 
a trial as that word is used in the Code, is over before the 
judgment is pronounced and that the pronouncing of 
judgment is no part of the trial. I find therefore that 
the intimation of intention to apply for a transfer and 
the application for adjournment for that purpose on 
26th April 1928 were not made in the course of the 
trial and that the Magistrate’s refusal to adjourn the 
case did not violate the provisions of section 526 (8) 
and did not invalidate the trial.

[His Lordship then dealt with other objections 
raised to the regularity of the trial and concluded :— ]

Mr. Mookett has appealed to me not to interfere in 
revision with the Sessions Judge’s order for retrial, 
which he urges wo aid be unusual and improper. It is 
curious that the accused should be so anxious to be tried 
again before their appeals have been heard in full. In 
my opinion, now that I have found that the trial was
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pdewc 21 ot vitiated by illegalities, as suggested, it would be
I ’ E O B E C D T o a   ̂ v' n  S ^  a i D

V." improper to allow more public time to be spent on
CUOOKAMNGA . ^   ̂ , 1 J 1 J 1

a m b a iia m . trying tnis case, which has already been so unduly 
protracted, instead of haying the appeals heard and 
disposed of in the ordinary way. The Sessions Judge’s 
order setting aside the convictions and sentences and 
directing the case to be retried is reyersed. The 
records will be returned to him. He is directed to hear 
the appeals in full and dispose of them with the least 
possible delay,

B.C.S.

A PPE LLA TE CRIMINAL.

Before Mr. Justice Waller.

1928, SUBAN SAH IB AND THREE OTHEKS ( A oCUSEB), PETITIONERS.* 
OotolDer 29.
~  Indian Hmdence Act { I  o / 1872)^ sec. 54— Grimincd Court passing

sentence— if  precluded from considering evidence of had 
character including previous conviction eve7i ivhere exercise 
of powers under sec. 75 of the Indian Penal Code not 
intended.

Section 54 of: the Indian 'Evidence -Act does not preclude a 
Criminal Court from considering evidence of bad character 
ircliidiiig previous convictions in passing sentence on an accused^ 
even in cases where it is not intended to exerciae the powers 
conferred by Section 75 of the Lidian Penal Code. '.Emperor v. 
Ismail A n  Shai^ (1914) I.L.K ., 39 Bom.j 326^ followed.

Petition under sections 436 and 439 of the Code of 
Criminal Procedure, 1898, praying the High Court to 
revise the judgment of the Court of Session, Trichi- 
nopoly Division, in Criminal Appeal No. 8 of 1928, 
preferred against the Judgment of the Court of the

* Oximinal Revision Case No. 278 of 1928.


