
the meanintr of the Estates Land Act, but he will not be „
°   ̂ B .A J E S W A R A

bound by any pafcta or m nchilika. In fact Ms posses- sethufaxhi 
sion would be one of absolute ownerskip, for it has been Mothpdayak 
finally decided that he is not entitled to be a tenant. Phillips, j. 
The result therefore of holding that the prior decision 
is not res judicata would result in making- the plaintiff, 
who only claims occupancy rights, the absolute owner 
of the land. It is to prevent such absurdity that the 
legislature has euacted section 57 and section 189 (3).

A further point has been raised by the appellant and 
that is that the hading of the lower Courts as to the 
plaintiff’s occupancy right is wrong in law and should be 
reversed, but in the view I have taken on the question 
of res judicata it is unnecessary to discuss this point.

In the result the appeal is allowed and the plaintiff’ s 
suit dismissed with the costs throughout.

M adhavan  N a ir , J.— I agree and have nothing to 
add.

K.li.
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Before Sir Murray OouUs Trotter, Kt., Chief Justice and 
Mr. Justice Palcenham Walsh,

SAM BAM U R TH I A Y T A K  (P e t it io n e e — I S r u  C e e d it o e X 1928, 
* A p p e l l a n t ,

V.

E. RAMAKRISHlSrA AYYAE a k b  t w o  o t h e r s  
(R bsp gnden ts— Insolvents)^ R e sp o n d en ts ,*

Provincial Insolvency Act (V  of 1920'), ss. 41, 27 (2), 75 (1) (2) 
— Order extending time to ccpfly for  discharge^ by Subor­
dinate Court— Appeal to District Court— No Second Appeal 
to High Court.

Prom an order of a District Court on appeal from an ordei 
of a Subordinate Court which extended uiider section 27 (2) of

* Letters Patenfc Appeal Fo. 188 of 1927.



the Provincial Insolvency Act, the time for an insolvent apply- 
». ing for his discharge, a second appeal to the High. Court is

section. 75 (2) of tlie Act. Snch an 
order ia not one under section 4 of the Act so as to give rise to 
a second appeal under Schedule 1 of the Act.

A ppeal under clause (15) of the Letters Patent, against 
tli0 Judgment of the Hon’ble Mr. Justice Jackson, 
dated 28fch June 1927, and passed in A.A.A.O. jSTo. 120 
of 1927 preferred to the High Court against the Order of 
the DiBtrict Court of Madura, dated 16th February 1927 
in C.M.A. No. SOI of 1926 preferred against the order 
of the Court of the Subordinate Judge of Dindigul, 
dated 7th August 1926, in M.P, No. 223 of 1925 in 
I.P. No. 21 of 1922.

In this case, a creditor of the insolvents applied for 
extension of time to apply for the insolvents’ discharge. 
Rejecting the contention that the insolvents alone can so 
apply, the Subordinate Judge graiited the application. 
On appeal by one of the three insolvents, the District 
Judge reversed the order, holding that section 43 (1) 
of the Provincial Insolvency Act was mandatory and 
left the Court no option but to annul the adjudication 
when the insolvents had not applied for discharge 
within the time allowed. He accordingly directed the 
Subordinate Judge to annul the adjudication.

The creditor preferred a Second Appeal to the High 
Court which was dismissed by Jackson, J., on the 
ground that it was not an order falling under section 4 
so as to give rise to a Second Appeal. Hence this 
Appeal under clause (15) of the Letters Patent.

K. V. Sesha Aijyangar for. appellant.— The order is one 
falling also under section 4 (L) of the Provincial Insolvency 
Act j hence a second appeal lies though only on questio,n8 of 
lawj see section 75 (1), provisos 1 and 2. This cannot be cur­
tailed hy any inference from section 75 (2); compare certain 
orders în execution passed under the Civil Procedure Code 
which have got a right of second appeal if they fall also tinder 
section 47 of the Code.
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T. S . A n a n ta ra m a  A y y a r  for respondent.— T ie  order does Sameamctrthi
• / i \  • 1 A y y a b

not fall under section heBce section 7o (1) proviso does not «.
E j\ MAKEISHNA

apply. Attas.

The JUDGMENT of the Court was delivered by pakrnham
,T,-i • * 1 • 1 W a i s h ,Pakrnham W alsh, J .~  This is an appeal against the 

judgment of Jackson, J., in appeal against the order 
of the District Court of Madura in C.M.A. No. 201 of
1926 which was preferred against the order of the 
Subordinate Jndge of Dindigul, dated 7th August 1926, 
in M.P. 1 0̂ . 223 of 1925, The original order granted 
an extension of the time during which to apply for dis­
charge under section 27 of the Provincial Insolvency Act.
On appeal to the District Court, this order was reversed.
An appeal against the order of the District Court was 
laid to the High Court. Mr. Justice Jackson held that 
no appeal lay, evidently under the proviso to section 75 
(2). Section 75 (2) runs as follows

Any snch person aggrieyed by any sncli decision or 
order of a District Court as is specified in Schedule 1̂  come to 
or made otherwise than in appeal from an order made hy a 
Sn'bordinate Courbj may appeal to the H igh  Court.’ ^

This order is one made under Schedule I  and quite 
obviously on the terms of this section there is no Second

• Appeal in the matter. It has been sought however to 
argue from the second proviso to section 76, that 
the order can be taken to be one under section 4i of the 
Act and a Second Appeal lies against any order passed 
under section 4 on a question of law. To say that this 
order is passed under section 4 amounts to saying that 
every order under the Act can he brought under section 
4 and that therefore a Second Appeal lies on a ques­
tion of law against every order passed under the Act.
That is to render the schedule and the plain proviso 
of section 75 (2) meaningless. A sort of analogy was 
sought to be drawn from the Civil Procedure Code but 
that does not in our opinion apply. There is nothing in 

25
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decisions qnoted in that analogy whicli renders one 
V. part of til at Act in c o i iB is t e n t  with, another whereas the

Ram akbis h n a  ^  .
atyas. effect here is to ■wipe out a definite proYiso as to appeal.

pakenham It is a settled principle of construction that an Act
’ ’ must be construed if possible consistently with itself.

We, therefore, find against the contention and dismiss
the appeal with costs.

N .R .
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Before Mr. Justice Devadoss.
■t qoD

Augnsfc 31. E AM AS W  AM I A S A B I ( P l a in t if f )j A p pe l l a n t .*

Court Fees Act {711  of 1870)^ as amended hy Madras Act (F  of 
1922)— Art. 17 (a) (Hi) of the 2nd schedule— 8uit to set 
aside an adojption— Valuation.

Article 17 (a) (iii) of the second sotedule of the Court PeeS 
Actj as aimended by Madras Act Y  of 1922 enacts that the 
coiirt-fee to be paid in suits to set aside an adoption is 

Iruadrerl rupees, if the yalue for purposes of jurisdiction is less 
than rupees ten thousand and five Kundredj if the value is ten 
thousand rupees or upwards/’

Held, construing the above article  ̂ (a) that the plaintiff in 
such a suit is not entitled to put his own valxiation upon the 
rehef claimed  ̂ and (b  ̂ that the market value of such interest 
and not the value thereof as in a suit for possession is the 
proper valuation; Kesharay. Lahshminarayana, (1882) I.L.R._, 
6 Mad., 192j followed.

Stamp REPEEENoifl No. 11458 of 1927 in Appeal sought to 
be preferred against the decree of the Court of Sub­
ordinate Judge of Dindigul in O.S. No. 25 of 1925.

® stamp Reference Ifo. 11458 of 1927.


