
PiLIiAI.

Venkatrama fii-at defendant lias not appealed, but obvioaslj if the 
V. interest is not due at all he cannot be held liable in law

KRISHNA for it. Moreover as the appeal brought by second
defendant alone is preferred against the whole decree 
OQ a ground common to both defendants, it maj-j under 
Order XLI, rule 4̂  be set aside against both. We may 
add that we do not understand why the Judge gave a 
personal decree against the second defendant. There 
was in his view no privity of contract between him and 
plaintiff.

We reverse the decree of the lower Court and d.ismiss 
the plaintiff’s suit with costs to second defendant in this 
Court. We direct that in the lower Court all parties
will pay their own costs as neither plaintiff' nor second
defendant put forward the whole truth and nothing but 
the truth, and first defendant has not appealed.

B.G.S.
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1928, RAJA B A J B S W A R A  SETH U PATH I alias M U TH U R AM A- 
LING A  SETH U P ATH I (D e f e n d a n t ) ,  A p p e l l a n t ,

-y.
M U T H U D A T A N  P ILLAI (PLAiNTn^ii'), I?,e 3p o n d e n t .*

Madras Instates Land. Act (J of 1908), ss. ;~5 to 67 and 189 (3) 
— Suit in a, Revenue Oourt wider sec. HC o f the Act—  
Dismissal of suit on the ground that plaintiff was not a 
tenant— Subsequent suit by same person in a CJivil Court to 
recover possession on the ground of occupancy right-—Sar—~ 
Res judicata— 'Exclusive jurisdiction of lievenue Oourt—  
Issue as to title^ necessary and not incidental for decision 
under sec. 55.

The decision of a Reven-ae Court in a suit by a tenant under 
section 65 of the Madras Estates Land Act, dismissing the suit

® Second Appeal No. 616 of 192S.



on the ground tliat the plaintiff was not entitled to demand a ^ 
patta, is res judicata, under the provisions of section 189 (3) of Sisxhcpaxei 
the Act, in a suit instituted by the tenant in a Ciyil Court to _

“ M u t h d d a y a n
recover possession of the land on the ground that he was the
occupancy tenant. Appa Rao v. Gurrctju, (1920) I.L .R ., 43
Mad.j 859, distinguished.

Second A ppeal against the decree of tlie Court of the 
Subordinate Judge of Ramnad at Madura in A .S. No. 61 
of 1922, preferred against the decree of the Court of the 
District Munsif of Paramakudi in O.S. No. 155 of 1920.

This 13 a suit iustitated by a persoa to recover 
posseasiou of certain lands in a zamindari on the 
ground that lie had occupancy rights thereto. He 
claimed title to the land under a sale in auction, held by 
the lessee of the portion of the zamindari estate. He 
had previously brought a suit in the Revenue Court to 
get a patta for the lands from the zamindar. The 
Revenue Court held that the sale in auction to the 
plaintiff was brought about by fraud and collusion on 
the part of the plaintiff^ the lessee and the Tahsildar, 
that the zamindar was not bound by the sale and that 
consequently the plaintiff had no title to the holding and 
that his suit for getting a patta should be dismissed.
This decision was affirmed, on appeal to the District 
Court, and on second appeal by the High Court. The 
tenant subsequently brought the present suit for a 
declaration of his title as occupancy tenant and for 
recovery of possession. The lower Courts decreed the 
suit. The defendant preferred this Second Appeal.

S. Varada Acharya (with 8 . Soundararaja, Ayyangar) for 
appellants,— The suit in. the Civil Court is barred by the rule of 
res judicata, contained in section 189 (3) of the Madras Estates 
Land Act. The rule in section 189 (3) goes beyond the pro
visions of section 11, Civil Procedure Code. The question of 
right to get a patta is within the exclusive jurisdiction of the 
'Bevenue Court under section 65 and section 189 (3). The 
question of title to the land is a necessary issue and not merely 
incidental^ under section 57 of the A ct, The decision is binding
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e^ja ag judicata in tlie Civil Court. Tlie decision in Appa llao v.
E a JESWARA rv - •
Sethupathi U - u r r a , j u [ i )  is erroneous.

Muthudayat!! Niashya7n Ayyangar for I’espondent.— Tlie decision of
tlie lievenue Court on title is not res judicata in a Civil Court. 
See A^^pa Rao Y .  Qurraju{)). The suit in a Civil Court is to 
recover possession and is not for getting a patta^ wliicli alone is 
in tlie exclusive jurisdiction of tlie Revenue Court. The 
decision as to title is only incidental for the decision in the 
Revenue Court.

JITDG-MBNT.
Phillips, j. Phillips, J.-— Îii this oase tli0 plaintiff (respondent) 

instituted a suit in a Revenue Court under section 55 of 
the Estates Land Act. His suit in respect of the plaint 
land was dismissed on the ground that he was not 
entitled to demand a patta. He has brought the present 
suit to obtain possession of the suit land, and the 
question that now arises for decision is whether the 
decision in the prior suit in the Revenue Court is res 
judicata or not. The section applicable is section 189 (3) 
of the Estates Land Act. It says,

The decision of a Revenue Court or of an appellate or 
revisional authority in any su.it or proceeding under tliis Act on 
a matter falling witliin. tlie exclusive juiisdiction of the Revenue 
Court shall be binding on the parties thereto and persona 
claiming under them, in any suit or proceeding in a Civil Court 
in which such matter may be in issue between them.’ ’

This question has been considered in several cases, 
but in most of these cases the circumstances were not 
the same as liere« In Ramadina Das Gomyiji Garu v. 
Bosihamo Mundalo(2), and Second Appeals Nos. 1002 
and 1213 of 1916 on the file of .the High Court, the 
prior litigation in the Revenue Court had been in respect 
of commutation of rent and it was held, in a subsequent 
suit in a Civil Court, that the decision as to title in the 
Revenue Court did not constitute res judicata as it was 
a decisioD on a matter which did not fall within the 
exclusive jurisdiction of the Revenue Court. Second
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Appeal No. 786 of 1919 on tlie file of tlie High Court Raja
. - , T . . . J, , „ RAJESWiRAwas concerned with the decision in a suit tor rent tor a sethupathi'I?particular fasli and the same view was held. In all m m'HDDATAN 

these cases it is clear that the question decided in the phuTiI ps, j. 
Eevehue Court was not one falling within its exclusive 
jurisdiction so far as those suits were concerned,
There is, however, a decision in A'ppci Bao v. Gurraju{l), 
in which the facts are very similar to the present, the 
suit in the Revenue Court in that case being one under 
section 56 of the Estates Land Act for enforcing a patta ; 
and. it was there held that the decision of the Revenue 
Court on the title to the land or occupancy rights was 
not res judicata in a subsequent suit in a Civil Court.
Sadasiva Aytar, J., who delivered the leading judgment, 
has unfortunately based his judgment on a misappre
hension that section 11 of the Civil Procedure Code is 
not applicable to proceedings under the Estates Land 
Act, although it is expressly made applicable under 
section 192. He accordingly came to the conclusion 
that section 189 (3) was enacted in the place of section 
11, Civil Procedure Code, and was not intended to go 
beyond section 11 and to constitute the decisions on 
issues arrived at in the Revenue Court in suits cogniz
able exclusively by the Revenue Court binding on a Civil 
Court as res judicata. Spbncbe, J , no doubt held that 
the decision as to title in the Revenue Court was a 
decision on an incidental matter inasmuch as the patta 
had been ordered and its provisions were settled. If in 
the present case the decision as to the occupancy right 
of the plaintiff can be deemed to be on an incidental 
matter, I entirely agree that it would not constitute 
res judicata in subsequent civil proceedings. I am, 
however, of opinion that it is not a decision on a mere 
incidental matter but a decision on a matter falling 
within the exclusive jurisdiction of the Revenue Court.
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Baja Under section 57 “  In adindicatint; suits under sections
E a j e s w a r a  J ^

S e t h u p a t h i  5 5  and 56 the Collector shall first inquire whether the 
MuTHtJuAYAN partf Sdod is bound to grant or accept a patta and, uii- 
Phimips, j. less this be proved, the suit shall be dismissed.”  A suit 

for the grant of a patta lies within the jurisdiction of 
the Eevenue Courts and cannot be brought in a Civil 
Court under section 189 (1 ) of the Kstates Land Act. 
When the Legislature lays down that in such a suit the 
B-evenue Court must decide in the first place whether the 
party sued is bound to grant or accept a patta, it seems 
to me to indicate that the question is one within the 
exclusive jurisdiction of that Court; that is to say, 
section 189 (3) is applicable and the decision is res 
judicata in subsequent Civil proceedings. It is argued 
that only a suit for a patta is within the exclusive 
jurisdiction of Revenue Courts and that a suit may be 
brought in a Civil Court to establish occupancy right. 
If the land ia ryoti land, tlie ryot is bound to accept patta 
and execute a muchilika. If therefore he brought a suit 
in a Civil Court for a declaration of his right of occu
pancy, he would be entitled to further relief of the grant 
of patta. If he asks for this further relief he would have 
to be referred to a Revenue Court and if he failed to ask 
for such relief, the Court would not grant a bare decla
ration. This difficulty has been met by the Legislature 
by enacting that the Revenue Court shall determine the 
right of a party to the grant of patta in a suit under 
section 55 or 56, and consequently that question must 
be deemed to be one exclusively within the jurisdiction 
of the Revenue Court.

In order to test the correctness of this view the 
result of a contrary conclusion may be considered. In 
the present case it has been held that the plaintiff is not 
entitled' to a patta and consequently is not bound to 
execute a muchilika. If, however, the lower Courts’ 
decision is correct, the plaintiff will be entitled to 
possession of certain lands which are ryoti lands within



the meanintr of the Estates Land Act, but he will not be „
°   ̂ B .A J E S W A R A

bound by any pafcta or m nchilika. In fact Ms posses- sethufaxhi 
sion would be one of absolute ownerskip, for it has been Mothpdayak 
finally decided that he is not entitled to be a tenant. Phillips, j. 
The result therefore of holding that the prior decision 
is not res judicata would result in making- the plaintiff, 
who only claims occupancy rights, the absolute owner 
of the land. It is to prevent such absurdity that the 
legislature has euacted section 57 and section 189 (3).

A further point has been raised by the appellant and 
that is that the hading of the lower Courts as to the 
plaintiff’s occupancy right is wrong in law and should be 
reversed, but in the view I have taken on the question 
of res judicata it is unnecessary to discuss this point.

In the result the appeal is allowed and the plaintiff’ s 
suit dismissed with the costs throughout.

M adhavan  N a ir , J.— I agree and have nothing to 
add.

K.li.
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Provincial Insolvency Act (V  of 1920'), ss. 41, 27 (2), 75 (1) (2) 
— Order extending time to ccpfly for  discharge^ by Subor
dinate Court— Appeal to District Court— No Second Appeal 
to High Court.

Prom an order of a District Court on appeal from an ordei 
of a Subordinate Court which extended uiider section 27 (2) of

* Letters Patenfc Appeal Fo. 188 of 1927.


